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I. STATEMENT OF THE CASE. 


Inasmuch as the issues involved in these two 
appeals are not only the same, but also are raised 
in precisely the same manner, and inasmuch as 
any argument addressed to these issues applies 
with equal force to both cases, the United States, 
as appellant, will, with the leave of this Honor¬ 
able Court, file but a single brief. 

On June 30, 1924, a Grand Jury of the District 
of Columbia returned an indictment under Section 
117 of the Criminal Code against the Appellee, 
Albert B. Fall, for accepting a bribe, and also 
returned an indictment under Section 39 of the 
Criminal Code against the Appellees, Edward 
L. Doheny and Edward L. Doheny, Jr., for 
offering a bribe. Pleas in abatement were re¬ 
spectively filed to these indictments. The first 
and third pleas in abatement only need be con¬ 
sidered. These pleas and the special traverse 
in both cases are identical in form and substance, 
except for their caption and the names of parties. 

The first plea in abatement avers that Peyton 
Gordon, Atlee Pomerene, Owen J. Roberts and 
Oliver E. Pagan, were all unauthorized by law 
to appear before the Grand Jury because Peyton 
Gordon was present before it as the United 
States District Attorney and confined himself 
to acting as such District Attorney, and because 
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Statement of the Case. 


Ponierene, Roberts and Pagan were not present 
before it as Special Counsel for the United States 
under the Act of Congress of February 8. 1924, 
but were present before it as Special Assistants 
to the Attorney General and confined themselves 
to acting as such Special Assistants. 

To this first plea in abatement the United 

States filed a special traverse, in which it was 

set out that during all of the times mentioned 

in the said plea, the said Peyton Gordon was 

the duly authorized and acting United States 

Attorney for the District of Columbia; that at 

all of said times the said Atlee Ponierene and 

Owen J. Roberts were Special Counsel of the 

United States, duly authorized bv the President 

* • 

of the United States bv and with the consent and 

* 

advice of the Senate of the United States, and 
duly qualified, and were acting as such Special 
Counsel under the Act of Congress hereinabove 
referred to; and that the said Atlee Ponierene 
and Owen J. Roberts, together with the said 
Oliver E. Pagan, were also duly authorized and 
qualified Special Assistants to the Attorney 
General of the United States, specifically au¬ 
thorized to conduct the proceedings which resulted 
in the return of the indictments now under con¬ 
sideration. The Appellees demurred to this 
special traverse. 

The third plea in abatement charges that 
Pevton Gordon, attorney for the United States 
in and for the District of Columbia, and Atlee 
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Pomerene, Owen J. Eoberts and Oliver E. Pagan, 

Special Assistants to the Attorney General of 

the United States, who signed the indictments 

as such, were not Special Counsel for the United 

States and did not have lawful charge and control 

of the proceedings before the Grand Jury. A 

demurrer was filed bv the United States to 

%/ 

this plea. 

Upon argument of the demurrer, the Supreme 
Court of the District of Columbia held that 
Oliver E. Pagan, Si)ecial Assistant to the At¬ 
torney General of the United States, was not 
lawfully before the Grand Jury; and solely upon 
that ground, it sustained the demurrer to the 
special traverse of the first plea in abatement 
and overruled the demurrer to the third plea in 
abatement. From the quashing of the indict¬ 
ments, the United States took these two appeals 
and in support thereof, the following Assign¬ 
ments of Error were filed, viz:— 
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Assignments of Error. 

II. ASSIGNMENTS OF ERROR. 


1. The court erred in sustaining the demurrers 
of defendants to the special traverse of the 
United States to the first pleas in abatement of 
the defendants. 

2. The court erred in not overruling the de¬ 
murrers of defendants to the special traverse of 
the United States to the first pleas in abatement 
of the defendants. 

3. The court erred in overruling the demurrers 
of the United States to the third pleas in abate¬ 
ment filed bv the defendants. 

* 

4. The court erred in not sustaining the de¬ 
murrers of the United States to the third pleas 

in abatement filed by the defendants. 

«/ 


5. The court erred in quashing the indictment. 

6. The court erred in its order that the de¬ 
fendants go hence without day and be for nothing 
held. 

7. The court erred in holding that Public 
Resolution No. 4, 68th Congress (S. J. Res. 54, 
43 Stat. 5), superseded and repealed existing 
legislation on the subject of persons entitled to 
appear before grand juries in criminal proceed¬ 
ings in courts of the United States. 
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8. The court erred in holding that House Joint 
Resolution No. 160, 68tli Congress (Pub. Res. 
No. 8, 43 Stat. 16), superseded and repealed 
existing statutes of the United States on the 
subject of persons who might lawfully appear 
before grand juries of the United States courts. 

9. The court erred in holding that Public 
Resolution No. 4, 68th Congress (S. J. R. 54, 43 
Stat. 5), and/or House Joint Resolution No. 160, 
68th Congress (Pub. Res. 8, 43 Stat. 16), super¬ 
seded and/or overruled the act of June 30, 1906, 
Ch. 3935, 34 Stat. 816. 

10. The court erred in holding that Oliver E. 
Pagan was not authorized to appear before the 
grand jury as an attorney for the Government. 


6 Argument. 

III. ARGUMENT. 

The sole question of law raised by these two 
appeals involves primarily the construction and 
interpretation of the Act of February 8, 1924, and 
secondarily what effect, if any, it had upon the 
Act of June 30, 1906. The Court below has held 
that the latter act superseded, either expressly or 
by necessary implication, the earlier act; and that, 
therefore, the presence of Oliver E. Pagan, a 
Special Assistant to the Attorney General of the 
United States, before the Grand Jurv was un- 
authorized and justified the quashing of the in¬ 
dictments. It is our contention, made in the court 
below as well as here, that if these acts are reason- 

ablv construed in accordance with well defined 

%/ 

rules of statutorv construction, they will and 

must neeessarilv be found not to be irreconeilablv 

%/ 

repugnant and inconsistent with each other; and 
that, therefore, the attendance of the said Oliver 
E. Pagan before the Grand Jury was with war¬ 
rant of la\v and the action of the court below in 
quashing the indictments should accordingly be 
reversed. 

The traverse to the first plea in abatement avers 
and it is so fojund in the opinion that Atlee 
Pomerene and Owen J. Roberts are Special Coun¬ 
sel of the United States under the Act of Febru¬ 
ary 8, 1924, and were present and acting as such 
before the grand Jury. Xo one challenges their 
right to attend the Grand Jury proceedings in 
that capacity. There is no averment that they 
were not in charge and control of said proceedings 
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or that such control and charge was in either 
Peyton Gordon, the United States District At¬ 
torney, or Oliver E. Pagan, Special Assistant to 
the Attorney General of the United States, both 
of whom were present before that body. Since the 
Act of February 8, 1924, under which the said 
Pomerene and Roberts were admittedly acting, 
expressly provides that Special Counsel “ shall 
have charge and control of the prosecution” of 
all litigation arising thereout, it is to be presumed, 
until the contrary appears, that they had “ charge 
and control” of the proceedings. Such a pre¬ 
sumption is peculiarly warranted by the fact 
that it arises upon a traverse to a plea in abate¬ 
ment. Such pleas, being dilatory in character, 
are not favored by the Courts and are to be 
construed in every instance most strongly against 
the pleader. Not only is every inference indulged 
in by the Court against the pleader, but, further¬ 
more, the plea must anticipate and answer any 
inferential or supposable matter which might 
defeat it. An extended citation of authorities 
upon these propositions is not necessary. The 
following are leading cases, viz: 

United States vs. Silverthorne, 265 Fed. 
859 (1920); 

Hillman vs. United States, 192 Fed. 264 
(1911); 

United States vs. Standard Oil Co., 154 
Fed. 728 (1907); 

United States vs. Greene, 113 Fed. 683 
(1902). 
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Special Counsel, thus being in charge and con¬ 
trol of the Grand Jury Proceedings, were attended 
thereat bv Peyton Gordon, the duly qualified, 
authorized and acting Attorney of the United 
States for the District of Columbia, and also by 
Oliver E. Pagan, a duly authorized and qualified 
Special Assistant to the Attorney General of the 
United States. The presence of the former need 
give us little 1 or no concern, because the Court 
below has found that lie 1 was lawfullv there and 
such finding is not the subject of these appeals. 
However, it should be here noted that the Court 


below in so holding acknowledged and followeel 
thus far our construction and interpretation of the 
Act of February 8, 1924. But the attendance of 
file 1 latter is of prime concern, since it afforded 
the ground on which the indictments were 
quashed. He was appointed to act in the oil 
litigation bv the 1 Attornev General of the 1 United 
State's linden* and pursuant to the provisions of 
the Act of June 80, 1906. Our present concern 
is not whether the power of appointment was 
properly exercised but solely whether it existed. 
AVe elo not believe that the propriety of its exer¬ 
cise will be gainsaid by opposing counsel, if its 
continued existence after February 8, 1924, be 
once established. 


Prior to the passage of the Act of June 30, 
1906, it had been judicially decided that Federal 
Grand Jury proceedings could be conducted only 
by the proper United States District Attorney and 
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liis assistants. Under the Common Law, this 
right was inherent in the office; and Sections 767 
and 771 of the Revised Statutes codified it by 
exjmessly conferring that power upon United 
States District Attorneys. The Attorney General 
and his assistants had not been authorized by 
statute to conduct or to aid in the conduct of 
proceedings before a Federal Grand Jury. In 
March, 1903, the United States District Court for 
the Southern District of New York decided in 
the case of the United States vs. Rosenthal, et al., 
121 Fed. 862 (1903), that an indictment should 
be quashed because a special assistant to the At¬ 
torney General of the L'nited States had partici¬ 
pated in the conduct of the proceedings before 
the Federal Grand Jury. As a direct result of 
this decision, Congress passed the Act of June 30, 
1906 (34 Stat. 816), which reads as follows:— 

“The Attorney General or any officer of 
the Department of Justice, or any attorney 
or counselor specially appointed by the At¬ 
torney General under any provision of law, 
may, when thereunto specifically directed by 
the Attorney General, conduct any kind of 
legal proceeding, civil or criminal, including 
grand jury proceedings * * * which dis¬ 

trict attorneys now are or hereafter may 
be by law authorized to conduct, whether or 
not he or they be residents of the district in 
which such proceeding is brought.” 

This Act has been uniformly construed by the 
federal courts as empowering duly appointed 
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special assistants to the Attorney General to ap¬ 
pear before federal grand juries and to take part 
in the conduct of their proceedings. An extended 
citation of authorities in support of this well- 
established interpretation of this Act is hardly 
necessary. The following are leading authorities 
sustaining this position. 

May vs. United States, 236 Fed. 495 (1916), 
(8th C. C. A.); 

Wilkes vs. United States, 291 Fed. 988 
(1923), (6th C. C. A.). 

The law being as above stated, Congress passed 
Senate Joint Resolution 54, Sixty Eighth Con¬ 
gress, which joint resolution was aj)proved on 
February 8, 1924 (herein referred to as the Act of 
• February 8, 1924), and reads in part:— 

“Resolved, further that the President of 
the United States be, and he hereby is, au¬ 
thorized and directed immediately to cause 
suit to be instituted and prosecuted for the 
annulment and cancellation of the said leases 
and contracts, and all contracts incidental or 
supplemental thereto, to enjoin the further 
extraction of oil from the said Reserves under 
said leases, or from the territory covered by 
the same, to secure any further appropriate 
incidental relief, and to prosecute such other 
actions or proceedings, civil and criminal, as 

mav be warranted bv the facts in relation to 
• ^ 

the making of the said leases and contracts. 

“And the President is further authorized 
and directed to appoint, by and with the 
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advice and consent of tlie Senate, ^gecial^ 
comjggj,shall have ch arge an d contro l 
^^Ee prosecution oFsucli litigatio n, any tiling 
ie” statutes touching the powers of the 
iiiev General of the Department of 
Justice fo the contrary notwithstanding.” 


Later, House Joint Resolution 160 was passed, 
making necessary appropriations for the conduct 
of the oil litigation, which resolution w T as ap¬ 
proved on February 27, 1924, and reads in part: 


u * 


to be expended by the President 
_ for the purpose of employing the necessary 
attorneys and agents, and for such other ex¬ 
pens es as may be necessary in instituting and 
carrying on any suits or ofTier proceedings, 
titTfer civil or criminal, which he may cause 
to be instituted or which may be instituted, 
or to take any other steps deemed necessary 
to be taken in relation to the cancellation of 
anv leases on oil lands in former naval re- 
serves, in the prosecution of any person or 
persons guilty of any infraction of the law r s 
of the United States in connection with said 
leases, or in any other measures which he mav 
take to protect the interests of the United 
States and the people thereof in connection 
therewith. 


“Any counsel employed by the President 
under the authority of this Resolution shall 
be a ppoinTed by, and with the advice and 
consent of the Senate, and shall h ave f ull 
powder and authority to carry on said pro¬ 
ceedings, any law to the contrary notwith¬ 
standing.” 
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That Congress intended Special Counsel to have 
charge and control of the oil litigation is not in 
dispute. The Act of February 8, 1924, expressly 
provides that they “shall have charge and control 
of the prosecution of such litigation.” This of 
course means that Special Counsel shall decide 
what proceedings, if any, are to he brought and 
where and to what extent, they shall he carried on. 
But at all times and places, they must direct and 
control the proceedings. 

Ordinarilv, the Attornev General of the United 
States would he in charge and control of litiga¬ 
tion brought on behalf of the United States. His 
supervisory powers in this regard are enumerated 
and defined in the forty-two acts, which are 
gathered together under the caption “The De¬ 
partment of Justice” under Title VIII of Volume 
I of the United States Compiled Statutes of 
1916. Some of these statutory powers will be 
taken up and discussed under a subsequent head¬ 
ing of this brief. Important among them is 
Section 362 of the Revised Statutes of the United 
States, which confers upon him general super¬ 
intendence and direction over the attomevs of 
the districts as to the manner of discharging 
their respective duties. 

Although the Act of February 8, 1924, does 
not contain any specific reference to any of these 
forty-two acts, it has, nevertheless, the proviso 
“anything in the Statutes touching the powers 
of the Attorney General of the Department of 
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Justice to the contrary notwithstanding.” This 
immediately follows the phrase “ special counsel 
who shall have charge and control of the prosecu¬ 
tion of such litigation.” Obviously, Congress 
did not intend that their charge and control 
should be in any wise qualified or restricted. 
Having in mind, presumably, the supervisory 
power of the Attorney General over litigation 
instituted on behalf of the United States, Con¬ 
gress wisely forestalled any possible conflict in 
authority by inserting this proviso. 

We shall later discuss at length the finding by 
the Court below that the Act of February 8, 
1924, superseded, either expressly or by necessary 
implication the Act of June 30, 1906. We shall, 
however, here point out that full force and effect 
may still be given to the earlier Act, although 
Special Counsel under the later act must have 
charge and control of the Grand Jury proceed¬ 
ings. The Act of June 30, 1906, does not say 
that Special Assistants to the Attorney General 
shall conduct Grand Jury proceedings. It reads 
“may” conduct. Nor does it say that such 
conduct shall be exclusive. There is no statutory 
ground for holding that Special Assistants to 
the Attorney General may not aid Special Counsel 
in the conduct of Grand Jury proceedings in 
the oil litigation or may not conduct such pro¬ 
ceedings at the latter’s request. The only statu¬ 
tory restriction in this regard is the proviso in 
the Act of February 8, 1924, that the prosecution 
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of the oil litigation shall he under the charge and 
control of Special Counsel. 

If Special Assistants to the Attorney General 
should on their own initiative commence Grand 
Jury proceedings independent of Special Counsel 
and not subject to the latter’s charge and control, 
then a conflict would arise between the provisions 
of the Acts of June 30, 1906, and February 8, 
1924. In such an event, the earlier act would 
have to give way to the later act, insofar as it 
was necessary to retain in Special Counsel their 
charge and control of all proceedings. Gut this 
point of law has not yet arisen and is still 
academic, since the present Grand Jury proceed¬ 
ings were under the charge and control of Special 
Counsel and the Special Assistant to the Attorney 
General was only acting under their supervision 
and in conjunction with them. 

If there be the affirmative duty upon a Court 
to place any reasonable construction upon legis¬ 
lation that will avoid conflict or ineonsistenev 

• 

between statutes, should not these two acts be 
construed, so as to leave Special Counsel free 
to seek the aid of Special Assistants to the 
Attorney General, provided always that the 
former retain, as here, their charge and control 
of all proceedings. Had Congress intended that 
no proceedings in the oil litigation should be 
conducted or even participated in by the Attorney 
General or any of his Special Assistants, it would 
have been a comparatively simple matter to have 
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so legislated. The absence of such a statement 
in the Act of February 8th, 1924, is a sufficient 
and irrefutable reply to such an argument. 

The Court below denied to Special Counsel 
the right to invoke the aid and services of Special 
Assistants to the Attorney General, although it 
granted to them the privilege of seeking and 
obtaining the assistance of a United States Dis¬ 
trict Attornev. We shall later discuss this 
illogical distinction. The importance of it lies 
in the fact that the Court harmonized the respec¬ 
tive powers of Special Counsel and United States 
District Attornevs and ruled that the latters’ 
powers would have to give way, whenever neces¬ 
sary, to the charge and control vested in Special 
Counsel, but utterly failed to do likewise, when 
considering the respective powers of Special 
Counsel and Special Assistants to the Attorney 
General of the United States. 

The Act of February 8, 1924, not only intended 

that Special Counsel should be in charge and 

control but also that they should not be dependent 

upon the Attorney General or the Department 

of Justice for any official appointment which 

would enable them to go into the Courts. Special 

Counsel were not to be required to apply to the 

Attornev General of the United States for an 
•/ 

appointment as Special Assistants. Through an 
excess of caution, such an appointment was sought 
and obtained. But it is not contended and the 
Court does not find that they were thereby dis- 
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qualified to act as Special Counsel or that the 
Grand Jurv proceedings were thereby invalidated. 

Chief Justice McCoy based his ruling quashing 
the indictments on the sole ground that the Act 
of February 8, 1924, expressly superseded the 
Act of June 30, 1906, or, if not, then that it was 
so inconsistent with the earlier act as to repeal 
it by necessary implication for the purposes 
of this litigation. Let us now take up this 
question in the order in which it is considered in 
the opinion. 

(a) The Act of February 8, 1924, does not ex¬ 
pressly repeal the Act of June 30, 1906. 

It is a significant fact that the repealing clause 
in the Act of February 8, 1924, does not name or 
otherwise specifically refer to the Act of June 30, 
1906. But this did not deter the court below 
from holding that the provisions of the earlier 
act have been expressly superseded because, for¬ 
sooth, “otherwise the words ‘anything in the 
statutes touching the powers of the Attorney 
General of the Department of Justice to the 
contrary notwithstanding’ would be without 
meaning.” 

We have searched the digests in vain for 
another case, federal or state, where a court has 
held one statute expressly to supersede another, 
there being no reference in the former which 
would identify the statute alleged to be repealed, 
except for an indefinite reference, as here, to an 
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entire group of statutes of the same general 
type as that of the repealed statute. 

An instructive case to the contrary is District 
of Columbia vs. Sisters of the Visitation, 15 App. 
D. C. 300 (1899). A certain act of 1894 provided 
in detail for the making and collection of assess¬ 
ments for street improvements, and ended with 
the following repealing clause, viz., “That all 
acts and parts of acts inconsistent with this statute 
he and the same are hereby repealed.” A former 
enactment in 1870 concerned itself with the same 
subject-matter and declared that certain chari¬ 
table property was to be exempt from such assess¬ 
ments. This Court in repudiating the contention 

0 

that the repealing section of the later act had 
expressly superseded the former, laid down the 
rule that (p. 308). 

“the insertion of a general clause repealing 
no act in particular, and applying only to 
such laws as may be inconsistent, merely de¬ 
clares the intention that would otherwise be 
implied to the same intent and with the same 
effect.” 

The fallacy in concluding that the clause “any¬ 
thing in the statutes touching the powers of the 
Attorney General of the Department of Justice 
to the contrary notwithstanding” would be with¬ 
out meaning, unless it be held an express repeal 
of the Act of June 30, 1906, will readily become 
apparent, if due regard be given to certain of 
the statutory powers vested in the Attorney 
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General of the United States. Thus, R. S. 361 
(U. S. Comp. Stat. (1916) Sec. 536), provides 
that the officers of the Department of Justice, 
under the direction of the Attorney General, 
shall procure the proper evidence for, and con¬ 
duct, prosecute, and defend all suits and pro¬ 
ceedings in the Supreme Court and in the Court 
of Claims, in which the United States is a party 
or mav be interested. 

R. S. 359 (U. S. Comp. Stat. (1916) Sec. 533), 
provides that the Attorney General shall conduct 
and argue suits and writs of error and appeals 
in the Supreme Court, and suits in the Court 
of Claims in which the United States is interested, 
and the Attornev General mav, whenever he 
deems it for the interest of the United States, 
either in person argue any case in any court of 
the United States in which the United States is 
interested, or mav direct the Solicitor General 
or any officer of the Department of Justice to 
do so. 

R. S. 367 (U. S. Comp. Stat. (1916) Sec. 542), 
provides that the Attorney General may send 
the Solicitor General or anv officer of the De- 
partment of Justice to attend to the interests 
of the United States in any suit pending in any 
of the courts of the United States or in the 
courts of anv state, or to attend to any other 
interest of the United States. 

R. S. 187, 189 (U. S. Comp. Stat. (1916), Sec. 
269, 271), provide that it shall be the duty of 
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the Attorney General to make legal investigation 
of any claim pending in any governmental depart¬ 
ment, upon the request of the head of that depart¬ 
ment. 

Obviously, the foregoing statutory powers of 

the Attornev General must be made subordinate 
* 

to the power granted to Special Counsel under 
the Act of February 8, 1924, if the latter are 
to have “charge and control” of the oil litigation. 
That was accomplished by the insertion of the 
above quoted repealing clause into the Act of 
February 8, 1924. By so holding, full force and 
effect is given to the true intent and meaning 
of the repealing clause and at the same time, 
the underlying purpose of the act is carried out. 
Thus it appears that the reasoning of the opinion 
in finding an express repeal of the Act of June 
30, 1906, in order, indeed, to give some meaning 
to the repealing clause of the Act of February 
8, 1924, is unsound and fallacious. 

In conclusion, we submit that the Act of 
February 8, 1924, did not expressly supersede 
the Act of June 30, 1906; and also that this 
position in nowise prevents giving due regard 
and full effect to the true intent and meaning of 
the repealing clause in the later act. 

(b) The Act of February 8, 1924, does not im¬ 
pliedly repeal the Act of June 30, 1906. 

Having first found upon its own initiative that 
the Act of June 30, 1906, was expressly superseded 
by the Act of February 8, 1924, the Court below 
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added that if such conclusion he not sound, it must 
still be held that the provisions of the earlier act 
were inconsistent with the provisions of the later 
act and were therefore impliedly repealed and 
superseded. It is our contention that this sub¬ 
sequent finding is subversive of all known rules of 

statutory construction. 

%/ 

It is the fundamental duty of the courts to 

%/ 

reconcile existing legislation, wherever possible. 
Repeals by implication are not favored by the 
courts, which are at all times careful not to im¬ 
pinge upon the legislative authority. A primary 
canon of statutory construction is that in the ab- 

w 

sence of an express repealing clause, an earlier 
statute will not be repealed by a later statute, 
unless their provisions are necessarily and irrec¬ 
oncilably inconsistent with each other. In such 
* 

an event, a repeal by implication will be inferred 
only to the extent of such conflict and repugnancy. 
An equally important rule of statutory construc¬ 
tion is that an affirmative duty is imposed upon 
the court to harmonize statutes by giving to them 
any reasonable interpretation and construction 
that will avoid a jx)ssible repugnancy. Thus alone 
may the purpose of each particular statute be 
fully effected. The foregoing rules of statutory 
construction have been laid down and followed by 
both the federal and state courts. 

The following quotations from decisions by the 
Supreme Court contain admirable statements of 
the rule governing repeals by implication, viz: 
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Wood vs. United States, 16 Peters 342 (1842), 

Mr. Justice Story said at p. 362:— 

44 The question then arises, whether the 66th 
section of the Act of 1799, cli. 128, has been 
repealed, or whether it remains in full force. 
That it has not been, expressly or by direct 
terms, repealed, is admitted; and the question 
resolves itself into the more narrow inquiry, 
whether it has been repealed by necessary 
implication. We say, by necessary implica¬ 
tion; for it is not sufficient to establish, that 
subsequent laws cover some or even all of the 
cases provided for by it; for they may be 
merely affirmative, or cumulative, or auxil¬ 
iary. But there must be a positive repug¬ 
nancy between the provisions of the new law, 
and those of the old; and even then, the old 
law is repealed by implication, only pro tanto, 
to the extent of the repugnancy.” 

Henderson’s Tobacco, 78 U. S. 652 (1870) 

(p. 657) :— 

4 4 In the United States vs. Tynen, it was said 
by Mr. Justice Field, that 4 when there are two 
acts upon the same subject, the rule is to give 
effect to both, if possible. But if the two are 
repugnant in any of their provisions, the 
latter act, without any repealing clause, oper¬ 
ates to the extent of the repugnancy as a 
repeal of the first; and even where two acts 
are not, in express terms, repugnant, yet, if 
the latter act covers the whole subject of the 
first, and embraces new provisions, plainly 
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showing that it was intended as a substitute 
for the first act, it will operate as a repeal of 
that act.’ For this several authorities were 
cited, some of which have been cited on the 
present argument. This is, undoubtedly, a 
sound exposition of the law. But it must be 
observed that the doctrine asserts no more 
than that the former statute is impliedly 
repealed, so far as the provisions of the sub¬ 
sequent statute are repugnant to it, or so far 
as the latter statute, making new provisions, 
is plainly intended as a substitute for it. 
Where the powers or directions under several 
acts are such as may well subsist together, an 
implication of repeal cannot be allowed.” 

Wilmot vs. Mudge, 103 U. S. 217 (1880) (p. 

221 ):— 

“* * * as regards statutes in pari materia 
of different dates, the last shall repeal the first 
only when there are express terms of repeal, 
or where the implication of repeal is a neces¬ 
sary one. When repeal by implication is 
relied on it must be impossible for both pro¬ 
visions under consideration to stand, because 
one necessarily destroys the other. If both 
can stand by any reasonable construction, 
that construction must be adopted.” 

Frost vs. Wenie, 157 U. S. 46 (1894) (p. 58):— 

“* * * And where two statutes cover, in 
whole or in part, the same matter, and are not 
absolutelv irreconcilable, the dutv of the court 
—no purpose to repeal being clearly expressed 
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or indicated—is, if possible, to give effect to 
both. In other words, it must not be sup¬ 
posed that the legislature intended by a later 
statute to repeal a prior one on the same 
subject, unless the last statute is so broad 
in its terms and so clear and explicit in its 
words as to show that it was intended to 
cover the whole subject, and, therefore, to 
displace the prior statute. ” 

In applying the foregoing rule it is plain, of 
course, that every case must stand on its own 
bottom and be decided according to its own pecu¬ 
liar facts. It may be helpful, to refer to the 
statutorv situations which have arisen in certain 
decided cases, and the application of the rule to 
them. 

A leading case is that of 

United States vs. Barnes, 222 U. S. 513 (1912). 

Here the defendant had been indicted for a 
violation of R. S. 3177, viz: for forcibly obstruct¬ 
ing a United States Tax Collector from entering 
upon premises where taxable goods were kept. 
The goods in question consisted of oleomargarine 
which was subject to the special tax levied by the 
Act of 1886. The District Court of the United 
States sustained the contention of the defendant 
that section 3177 had no application to the special 
oleomargarine tax act and, therefore, upon de¬ 
murrer quashed the indictment. 

The Supreme Court after consideration of the 
acts involved stated that the sole question pre- 
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sented by the writ of error, testing the aforesaid 
holding, was whether R. S. 3177 continued in 
force in reference to the collection of the oleo¬ 


margarine tax, reversed the court below and held 
that it did. The Court pointed out that Chapter 


35 of the Revised Statutes is a codification of the 


existing laws with reference to the Internal 
Revenue, containing among other sections, 3177, 
which provides that any collector may enter any 
building or place where articles subject to tax are 
kept for the purpose of examining same, and that 
any person obstructing such officer shall be liable 
to fine and imprisonment. The Court notes that 
this section is comprehensive and generally ap¬ 
plicable to the enforcement of revenue laws as 
to “Any articles or objects subject to tax.” The 
Court next takes up the consideration of the Act 
of 1886 which imposed a specific tax on oleo¬ 


margarine and which contained several adminis¬ 


tration and penal provisions with reference 
thereto. It also contained provisions specifically 
extending sections 3232-3241 and 3243 of the 
Revised Statutes so far as applicable, to the 
special taxes imposed by the Act of 1886 itself, 
“but it does not purport to be independent of 
other legislation or complete in itself.” 

The Supreme Court held that the District Court 
was in error in supposing that the express exten¬ 
sion of certain sections of the Revised Statutes 


to the oleomargarine tax should he held as im- 

o 

plying that other general provisions of the 
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Revised Statutes did not apply in the enforcement 
of the Special Act. The Court quotes with ap¬ 
proval from the case of Wood vs. United States, 
supra , as to the duty of courts to give effect to 
all laws where total repugnance does not exist. 
As a basis for its decision, the Court lays down 
a fundamental principle applicable to the con¬ 
struction of Federal legislation, which should in 
itself be decisive of the case at bar. 

(P. 520): “Much of our national legisla¬ 
tion is embodied in codes, or systematic col¬ 
lections of general rules, each dealing in a 
comprehensive way with some general sub¬ 
ject, such as the customs, internal revenue, 
public lands, Indians, and patents for inven¬ 
tions; and it is the settled rule of decision in 
this court that where there is subsequent legis¬ 
lation upon such a subject it carries with it 
an implication that the general rules are not 
superseded, but are to be applied in its en¬ 
forcement, save as the contrary clearly 
appears.” 

The foregoing case cites as an authority and 
follows the decision in 

Bishop of Nesqually vs. Gibbon, 158 U. S. 155 
(1895). 

Here the plaintiff, the Bishop of Nesqually, 
claimed to be entitled to a tract of 640 acres of 
land in Oregon by virtue of the Act of 1848, 
establishing the territorial government of Oregon 
and providing in one section that land occupied 
by missionary stations among the Indian tribes, 
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not in excess of 640 acres, should be allotted to 
sueli missionary organizations. The prayer of 
the bill was that the United States, which was 
in possession of the land, claimed by the plaintiff 
and was using same as a military post, should be 
enjoined, and ordered to surrender possession. 
The plaintiff had asserted this claim to the land 
in question before the Land Office of the Interior 
Department in 1872. The latter had decided that 
the plaintiff was only entitled to the small tract 
of land upon which the church building, itself, 
was situated, the rest being held not to be in 
possession of the plaintiff, and therefore, not 
subject to allotment to him under the Act of 
1848. 

The Circuit Court of the United States decreed 
in favor of the defendant, denying the prayer of 
the bill. Upon appeal to the Supreme Court this 
holding was affirmed. It was apparently argued 
before the Court that no effect should be given 
to the decision of the land office for the reason 
that the Act of 1848 simply contained a manda¬ 
tory provision for the confirmation of title in 
missionary societies to the land which they occupy, 
and conferred no jurisdiction upon the Interior 
Department in that connection, and therefore, 
this being a special act, the subject did not fall 
within the general purview of the statutes grant¬ 
ing the Secretary of the Interior supervision over 
public lands. The Supreme Court takes up this 
contention at page 166 and over-rules it on the 
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ground that the general statutes conferring juris¬ 
diction upon the Interior Department concern¬ 
ing public lands and their survey, should be held 
always to apply in cases of private grants unless 
the opposite appears clearly, from the latter. The 
Court states, page 166:— 

“While there may be no specific reference 
in the act of 1818 of questions arising under 
this grant to the land department, yet its 
administration comes within the scope of 
general powers vested in that department. 
Devised Statutes, section 441, reads: ‘The 
Secretary of the Interior is charged with the 
supervision of public business relating to the 
following subjects: * * * Second. The 

public lands, including mines.’ * * *” (p. 

167.) 

“It may be laid down as a general rule that, 

in the absence of some specific provision to the 

contrary in respect to any particular grant 

of public land, its administration falls wholly 

and absolutely within the jurisdiction of the 

Commissioner of the General Land Office, 

under the supervision of the Secretary of the 

Interior. It is not necessary that with each 

grant there shall go a direction that its 

administration shall be under the authority 

•/ 

of the land department. It falls there unless 
there is express direction to the contrary.” 

A most recent decision of similar importance 
showing to what extent the Supreme Court has 
gone in harmonizing general statutory provisions 
with later specific acts in order to give both 
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simultaneous effect in so far as possible in tlie 
case of 

Panama Railroad Company vs. Johnson, 264 
U. S. 375 (1924). This was an action at law 
by a seaman against his employer to recover 
for personal injuries. It was brought by virtue 
of the Act of March 4, 1915 (38 Stat. 1185), which 
provides that any seaman injured in the course of 
his employment may maintain an action at law 
subject to the same provisions as govern railway 
employees. The statute continues: “Jurisdic¬ 
tion in such actions shall be under the court of the 
district in which the defendant employer resides 
or in which his principal office is located.” Plain¬ 
tiff failed to bring the action in the proper dis¬ 
trict as provided by the above section of the act, 
but defendant appeared generally before objecting 
to the venue. In response to the plaintiff’s con¬ 
tention that the error in venue, if any, was waived 
by the general appearance, the defendant argued 
that the express language of the Act of 1915 gave 
jurisdiction only to the District Court where de¬ 
fendant lived, and therefore, that it was a juris¬ 
dictional matter which could not be waived bv 

%> 

failure to object at the outset. 

The District Court held to the contrarv and 
judgment was entered after verdict in favor of 
plaintiff. This was affirmed in the Circuit Court 
of Appeals and upon error was affirmed in the 
Supreme Court. The question first dealt with in 
the opinion of the Supreme Court is as to whether 
the general jurisdiction, given by section 24 of 
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the Judicial Code to District Courts of the United 
States over actions at law arising under statutes 
of the United States and involving over $3000, 
here obtained, so that the District Court in ques¬ 
tion would have jurisdiction if, in fact defendant 
had waived the mistake in venue; or whether 011 
the contrary the act of 1915 was a special act con¬ 
ferring a jurisdiction solely upon the court of 
defendant’s residence, and, therefore, not to be 
read in conjunction with the prior general statute. 
The Court rejects the latter contention. To avoid 
the literal effect of the Act of 1915, and to har¬ 
monize the latter with Judicial Code Section 24, 
the court states that the word “jurisdiction” in 
the act of 1915 may be considered “ inapt and 
therefore not of special significance,” and it is 
therefore, read as if equivalent to venue. 

The Supreme Court states its reasoning as 
follows on pages 383-4:— 

“The case arose under a law of the United 
States and involved the requisite amount, if 
any was requisite; so there can be no doubt 
that the case was within the general jurisdic¬ 
tion conferred on the District Courts by Sec. 
24 of the Judicial Code, unless, as the defend¬ 
ant contends, it was excluded by the con¬ 
cluding provision of the act, which says: 
‘Jurisdiction of such actions shall be under 
the court of the district in which the defend¬ 
ant employer resides or in which his prin¬ 
cipal office is located.’ Although not happily 
worded, the provision, taken alone, gives color 
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to the contention. But as a general rule, 
where existing legislation on a particular 
subject has been systematically revised and 
restated in a comprehensive general statute, 
such as the Judicial Code, subsequent enact¬ 
ments touching that subject are to be con¬ 
strued and applied in harmony with the gen¬ 
eral statute, save as tliev clearlv manifest a 

• • 

different purpose. An intention to depart 
from a course or policy thus deliberately 
settled is not lightly to be assumed. See 
United States vs. Barnes, 222 U. S. 513, 520; 
United States vs. Street , 245 U. S. 563, 572.” 

In the case of 

Mills vs. Smith, 177 Fed. 652 (1910), 

the trustees of a certain lumber company con¬ 
tested the validity of a chattel mortgage made by 
that company in favor of defendant Smith. The 
mortgage had been signed by the president of 
the company, but had never been acknowledged 
before a notary nor had an affidavit of good faith 
been duly filed as required bv the code of the 
State of Washington, section 4558. The District 
Court held that this section had been repealed 
by implication by the Act of 1899, and made an 
order upholding the validity of the chattel mort¬ 
gage. 

From this order the trustees in bankruptcy 
appealed to the Ninth Circuit Court of Appeals, 
the latter reversed the order below after a 
consideration of the statutes involved. The older 
act, section 4558, covered the question of the 
acknowledgment and recordation of chattel mold- 
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gages and the accompanying affidavit of good 
faith. The latter act of 1889 was entitled, 
“ Chattel mortgages may be filed. An act relating 
to chattel mortgages and the filing thereof and 
repealing of laws in confliction thereto.” This 
act provided in section (1) the sorts of property 
which could and could not be the subject of chattel 
mortgages; in section (2) it provided that within 
ten da vs after the execution of such instruments, 
they should be filed in the proper county office. 
A method of indexing and filing same is then 
set out; and section (3) provided that every 
mortgage “ filed and indexed in pursuance of 
the act” should be notice to all the world; and 
section (5) prescribed the form of chattel mort¬ 
gage for $100.00 or less. 

The Appellate Court takes up and rejects the 
contention of the District Court that this later 
statute was evidently intended as a complete 
substitute for the earlier act. The court notices 
that the two overlap only in reference to the 
recordation provisions, the latter substituting 
a filing system instead of recordation. No men¬ 
tion is made in the later act concerning acknowl¬ 
edgment or an affidavit of good faith. In pursu¬ 
ance of the rule inclining against repeals by 
implication, the court holds that the earlier act, 
in so far as not in conflict with the later enact¬ 
ment was still in force, and therefore, that the 
mortgage in question, not having been acknowl¬ 
edged in accord with the earlier act, and no 
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affidavit of good faith having been made, was 
invalid. The language of the court at page 654 
mav be noted. 

“* * * "Where two acts of different 

dates cover the same subject matter, the 

later will operate as a repeal of the earlier 

only where that intention is plainly manifest 

and unmistakable, and it is the dutv of a 

* 

court to adopt any reasonable construction 
which will give effect to both acts.” 

(Citing and quoting from Wood vs. 
United States, 16 Pet. 363, supra). 


For other decisions of the same general import 
as the foregoing and showing the length to which 
courts have gone in harmonizing a prior with a 
later statute, or confining implied repeals strictly 
to the limits of unavoidable repugnancy, see the 
following: 

Bookbinder vs. United States, 287 Fed. 790 
0923); 

United States vs. Greathouse, 166 U. S. 
601 (1897); 

Stevens vs. Biddle, 298 Fed. 209 (1924); 

United States vs. One Ford Automobile, 
292 Fed. 207 (1923); 

Franke vs. Murray, 248 Fed. 865 (1918); 

Benedict vs. United States, 271 Fed. 714 
(1920), 280 Fed. 76 (1922), 261 U. S. 
294 (1922); 

Chase vs. United States, 238 Fed. 887 
(1916), 261 Fed. 833 (1919), 256 U. S. 1 
(1920). 
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This Court lias itself had occasion frequently 
to state and apply the foregoing rule governing 
repeals by implication and has always enforced 
that rule in full strictness and vigor by requiring 
an irreconcilable conflict or indubitable showing 
of intent to repeal prior acts before permitting 
such repeal to be inferred. 

As an example, we instance the case of 

McCarthy vs. McCarthy, 20 App. D. C. 195 
(1902), a married woman had died intestate in the 
District of Columbia in 1901. Her husband ap¬ 
plied to be appointed administrator of her estate. 
Her adult children claimed to be entitled to her 
estate to the exclusion of the widower, resisting 
the appointment of the latter as administrator. 
The trial court, however, made such appointment 
and this was affirmed upon appeal to this court. 
The husband relied upon an Act of 1798, derived 
from Maryland, which provided for succession to 
a married woman’s property in case she died 
intestate. Later very complete statutes were 
passed by Congress in 1869 and 1896 with regard 
to the freedom of contract of married women 
and disposition of their property, including a 
section authorizing them to devise and bequeath 
it by will. There was no express repeal of the 
earlier statute nor did the later act expressly 
say what should happen to the personal property 
of a married woman who died intestate. It was 
contended, however, that there was a policy indi¬ 
cated by the later legislation by which the prop- 
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ertv of such a woman should devolve upon her 
children to the exclusion of the marital rights 
of the surviving husband, which had been pro¬ 
vided for in the Act of 1798. 

This court held, however, that the old statutes 
with regard to married women were repealed 
bv the new remedial legislation onlv to the extent 
that the latter was inconsistent with them; and 
that there was no such clear showing of a policy 
to cover the entire field of legislation with regard 
to married women in these later statutes, as 
would warrant a holding that the earlier laws 
were superseded in toto. There being no section 
in the Acts of 1869 and 1896 conflicting with 
the husband’s right of succession as indicated in 
the act of 1798, no repeal of this right would be 
implied. 

This Court says (page 202) :— 

“Repeals by implication are never favored, 
and are never supposed to be intended except 
where the provisions of the prior and sub¬ 
sequent statutes are in manifest and irrec¬ 
oncilable conflict, and then only to the ex¬ 
tent that they do so conflict. And so no 
statute is to be construed as altering the 
rules of the common law, farther than its 
words plainly import ; and where the legis¬ 
lature makes a plain provision in regard to 
any subject matter, the courts are not at 
liberty to add to or extend that provision 
beyond the plain import of the words em¬ 
ployed (101 IT. S. 557). The statute before 
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us makes a plain provision in regard to a 
subject well understood,—its purpose being 
to change in certain definite respects the law 
in regard to the property of married women. 
The statute in its purpose and character is 
an enabling act, intended to give protection 
to the extent, and only to the extent, that 
protection was needed.’’ 

In the case of 

Moss vs. U. S., 29 App. D. C. 188 (1907), 

here the defendant was arrested, convicted 
and fined under the Act of 1901 which pre¬ 
scribed penalties for any person who neglected 
to provide for a child of which he or she was 
the parent or guardian. It was contended by 
defendant upon appeal that this statute was 
repealed by the later act of 1906 on the same 
subject matter, which act was entitled “An Act 
making it a misdemeanor in the District of 
Columbia to abandon or wilfully neglect to pro¬ 
vide for the support and maintenance by any 
person of his wife or of his or her minor children 
in destitute or necessitous circumstances.” 

This court reversed the conviction below upon 
the ground that none of the acts in question 
apply to failure to support illegitimate children, 
which was the case at bar. It is said, by dictum, 
however, that if it were necessary to pass upon 
the effect of the later act it would hold that no 
repeal took place, there being no clear repug¬ 
nancy. This Court held (p. 196):— 
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“Repeals by implication are never favored, 
and are never supposed to be intended except 
where t-lie provisions of the prior and sub¬ 
sequent statutes are in manifest and in irrec¬ 
oncilable conflict. No statute will be con¬ 
strued as repealing a prior one, unless so 
clearly repugnant thereto as to admit of no 
other reasonable construction. And the prin¬ 
ciple of construction is well settled that re¬ 
peals by implication are never favored, unless 
conflict or repugnancy is manifest. Where 
Congress has expressly legislated in respect to 
a given matter, that express legislation must 
control, in the absence of subsequent legisla¬ 
tion equally express, and is not overthrown 
bv anv mere inferences or implications to 
be found in such subsequent legislation.” 


Other decisions in this court equally pertinent 
and showing application of the same rule are as 
follows: 

United States vs. Mason, 33 App. D. C. 
350 (1909) : 

Rudolph vs. United States e.r rcl Gillott, 
37 A})]). D. C. 455 (1911); 

Tri-State Motor Oorp. vs. Standard Steel 
Car Co., 51 App. D. C. 109 (1921); 

Dist. of Columbia vs. Simpson, 47 App. 
D. C. 6 (1917). 

If the construction and interpretation of the 
Act of February 8, 1924, be approached in the 
light of the rules laid down by the Supreme and 
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this Court for their guidance in the above cited 
cases, can there be any doubt but that the said 
act may and should be reconciled with the Act 
of June 30, 1906, so that full effect is given to 
each. Is it not a reasonable and proper con- 
struction to hold that the powers respectively 
granted thereunder supplement and are auxiliary 
to each other and may therefore subsist together, 
so long as Special Counsel retain their charge 
and control of the oil litigation? Moreover, was 
it not the clear dutv of the Court below to so 
construe these two acts, if and wherever possible? 
Surely, they are not so irreconcilably repugnant 
and inconsistent as not to admit of such a reason¬ 
able interpretation. And besides, the powers 
respectively 7 conferred therein do not necessarily 

A. 1/ %j 

destroy each other. 

%> 

The Court below felt itself constrained to 
harmonize the powers of Special Counsel and 
those of a United States District Attorneyship in 
order that the presence of Peyton Gordon before 
the Grand Jury should be held lawful. But, 
curiously enough, it did not feel the urge of that 
affirmative duty of reconciling legislation, when 
called upon to harmonize so far as possible the 
provisions of the Acts of February 8, 1924, and 
June 30, 1906. We shall have occasion later to 
refer to the lack of logic in the distinction drawn 
in the opinion between a United States District 
Attorney and a Special Assistant to the Attorney 
General. The present appeal is solely concerned 
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with tlio highly prejudicial error committed by the 
Court below in failing to follow universally ac- 
cepted rules of statutory construction when con¬ 
sidering the possible effect of the Act of Feb¬ 
ruary 8, 1924, upon the Act of June 30, 1906. 
Had such rules been observed, we are confident 

that the Court below would have been irresistably 

•/ 

led to the interpretation of the later act, for 
which we have always contended, and there would 
have been no occasion for these appeals. 

The opinion of the Court below lays stress on 
the fact that Senate Joint Resolution 54 is a 
special act and as such stands separate and apart 
from the general statute of June 30, 1906. The 
law is clear that, in considering the effect to be 
given to a special statute in regard to prior gen¬ 
eral acts on the same subject, the general rule 
against repeals by implication applies with equal 
force as in other cases. A concise statement of 
the law to this effect, supported by abundant 
authority, will be found in 36 Cyc. 1093. 

“A special act will not repeal a general 
law unless there is a manifest repugnancy 
between their provisions or one was obviously 
intended as pro tanto a substitute for the 
other. ’ ’ 

The case of Board of Com’rs of Pratt Co. vs. 
Society for Savings, 90 Fed. 233 (1898), illustrates 
such a situation. This was an action brought 
against the County Commissioners upon coupons 
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of bonds issued bv them under the Act of 1879. 

%> 

The case was tried upon an agreed statement of 
facts resulting in a judgment for plaintiff which 
was affirmed upon writ of error in the 8tli 
Circuit Court of Appeals. It was argued as a 
defense against the bonds, that the Act of 1879 
was repealed and superseded by the Act of 1881. 
The former was a general act, authorizing all 
counties to refund their matured indebtedness 
to the total extent thereof by issuing six per 
cent, bonds at not less than par. The Act of 
1881, however, was a special act, directed to 
Pratt County, and authorizing it to issue bonds 
up to a maximum of fifty thousand dollars at 
eight per cent., salable at less than par, the 
proceeds to be devoted exclusively to the payment 
of outstanding county warrants. It contained 
no express repeal of the general Act, but provided 
that bonds issued under it by Pratt Countv 
should not be subject to the restrictions of the 
Act of 1879. The bonds sued on had, in fact, 
been issued during the period in which the special 
act was to have effect, but had been issued in 
accordance with the terms of the general law. 
It was argued that the special Act was in itself 
incompatible with the earlier one, since it au¬ 
thorized bonds of a different sort, etc., to be 
issued for the County’s indebtedness, and secondly, 
that if, indeed, the statutes were held not in 
express terms repugnant, the later Act plainly 
showed itself to be intended as a substitute for 
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the first with regard to Pratt County, and there¬ 
fore superseded and displaced the operation of 
the first. 

The similarity between the positions advanced 

in this Pratt Countv case and those stated bv 

• * 

Chief Justice McCov in the case at bar, is strik- 
ing. In answer to the first contention, the 

o 

Circuit Court of Appeals replied that it was 
not at all impossible for both the general and the 
special statute to be in effect as to Pratt County 
at the same time, thus permitting the County to 
refund its debt in six per cent, bonds as far as 
these could be sold, and as to the balance, if any, 
the county might rely upon the provisions of a 
special act for the sale of eight per cent, bonds. 
The provision in the later Act that the bonds 
issued thereunder were not to be subject to the 
restrictions and limitations contained in the 
earlier enactment, was said to show, if anything, 
that a repeal of the earlier Act was not thought 
to have taken place. It may be here remarked 
parenthetically that the repealing phrase in the 
Act of Februarv 8, 1924, with reference to any 
powers of the Attorney General contrary to the 
right of charge and control given to special 
counsel, may be said by analogy to the reasoning 
of the Pratt case, to show that other powers 
of the Attorney General, not inherently and 
necessarily inconsistent with the controlling au¬ 
thority of special counsel, were not intended 
to be repealed. 
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The Court in the Pratt ease took up also the 
second contention, to the effect that a special 
act was apparently intended as a substitute for 
the general act, so far as Pratt County was 
concerned. The Court ruled, however, that no 
sufficient intent for such substitution was mani¬ 
fested in the Act, particularly since the bonds 
authorized by it could only be used for one pur¬ 
pose, viz., for retiring outstanding county war¬ 
rants. Other forms of matured indebtedness, 
if refunded at all, would have to be refunded 
under the general act. 

Decisions from state courts of great prestige 

and authority will show that the usual rule against 

repeals by implication has full force and vigor 

where the statutory situation is, as in our case, 

a special act preceded by an earlier general 

statute. The facts in manv of these cases lend 

%/ 

themselves far more readily to a holding in favor 
of a repeal of the general statute than do the 
facts in the case at bar, yet, in each instance, 
the court felt itself controlled by the prevailing 
rule, in the absence of an indubitable showing 
in favor of repeal. It would too greatly prolong 
this brief to set out these cases in detail, but 
we respectfully direct the attention of the Court 
to them as fully sustaining our present position. 

Skelly vs. Street Railway Co., 67 Conn. 
261 (1896); 

Casey vs. Harned, 5 Iowa 2 (1857); 

Corbett vs. Washington, 1 Wash. Terr. 431 
(1874); 
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Allegheny Co. vs. Commonwealth, 1 Mona. 

119 (Pa. Supreme Ct. 1889); 

State vs. Cosgrave, 85 Neb. 187, 122 N. W. 
885 (1909); 

Leventhal vs. Gillmore, 123 N. Y. Misc. Rep. 

703, 206 N. Y. S. 121 (1924); 

Winne vs. Casale, 126 Atl. 324, N. J. Ct. 

Errors & Appeals (1924); 

People vs. Singer, 288 Ill. 113, 123 N. E. 
327 (1919); 

Municipal Officers of Newport vs. Me. Cent. 
R. R. Co., 123 Me. 383, 123 Atl. 172 
(1924). 


Although the opinion of Chief Justice McCoy 
purports to recognize the rule of construction 
requiring courts to harmonize existing statutes 
where there is no clearly expressed intent to 
repeal a prior one and no irreconcilable repug¬ 
nance, the failure of the Chief Justice to apply 
this rule in harmonizing the Act of 1906 with the 
Act of February 8, 1924, leads us to believe that 
he did not give full weight to the rule governing 
repeals by implication and to the strictness and 
emphasis with which it has uniformly been en¬ 
forced bv the courts. The facts of the three cases 


cited in support of the opinion show that in each 
case there could be no reasonable doubt but that 
the later enactment was intended to supplant the 
earlier one. For this reason they can have no 
application to a situation such as is here found. 
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The case of District of Columbia vs. Hutton, 
143 U. S. 18 (1891 ), turned upon the effect of the 
Act of Congress of 1878, upon R. S. 354. The 
latter was a statute passed after the Civil War 
in 1867, providing that the police of the District 
of Columbia must be selected from honorably 
discharged veterans of the army and navy of the 
United States, police affairs in the District being 
then under a Board of Police, consisting of the 
mayors of Washington and Georgetown, and five 
commissioners. Thereafter, two changes were 
made in the scheme of government for the Dis¬ 
trict until at last, in 1878, a new and compre¬ 
hensive organic act was passed, entitled “An 
Act to Provide a Permanent Form of Govern¬ 
ment for the District.” This contained a large 
number of sections organizing all branches of the 
governmental machinery in the District. The 6tli 
section of the Act abolished the Board of Metro¬ 
politan Police and conferred all powers and duties 
of the Board upon certain commissioners for the 
District of Columbia— 

“Who shall have authority to employ such 
officers and agents and to adopt such provi¬ 
sions as mav be necessary to carry into 
execution the powers and duties devolved 
upon them by this Act.” 

This section, which was concededly the au¬ 
thority under which the new government employed 
its police, placed no service qualification upon the 
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latter, but left their selection to the Commis¬ 
sioners, without restriction. 

The Supreme Court held that the Act of 1878 
superseded and repealed the service qualification 
contained in the Act of 1867 the holding being 
based on two considerations, first, that by its 
express terms and scope the Act of 1878 was a 
complete organization act— 

(p. 25) : “* * * intended to dispose of the 
whole question of a government for this Dis¬ 
trict * * * it is the system of government. 
The powers which are conferred are organic 
powers. We look to the Act itself for their 
extent and limitations. It is not one act in a 
series of legislation, and to be made to fit 
into file provisions of the prior legislation, 
but is a single complete act, the outcome of 
previous experiments, and the final judgment 
of Congress as to the svstem of government 
which should obtain.” 

Secondly, Congress could not be supposed to 
desire to continue the service qualification enacted 
after the Civil War since bv 1878 the veterans 
would in many cases be too old for efficient police 
service and the purpose of the service qualification 
would be largelv defeated anvwav, since it would 
include manv men who had enlisted in the thirteen 
years of peace since the war. There is little 
similarity between the above case and the present 
one. 

In the case of Cool * Co . Bank vs. United States, 
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107 U. S. 445 (1882), next cited by the Court 
below, the repugnance of the two statutes under 
consideration was unavoidable. A general statute 
provided for a preference to the United States 
in the distribution of insolvents’ estates. The 
National Banking Act, which contained a very 
complete and comprehensive series of provisions 
for the organization, administration and winding- 
up of national banks, had a section with reference 
to the distribution of the entire assets of such 
banks when wound up in insolvency, no pref¬ 
erence for any claim of the United States being 
included. The Supreme Court says:— 

(Pp. 450-451): “These provisions could not 
be carried out if the United States were en¬ 
titled to priority in the payment of a demand 
not arising from advances to redeem the circu¬ 
lating notes. The balance, after reimburse¬ 
ment of the advances, could not be distributed, 
as directed, by a ratable dividend to all 
holders of claims; that is, to all creditors. 

“The ‘se provisions must be deemed, there¬ 
fore, to withdraw national banks, which have 
failed, from the class of insolvent persons 
out of whose estates demands of the United 
States are to be paid in preference to the 
claims of other creditors. * * * The pro¬ 
visions of that law and of the national bank¬ 
ing law being, as applied to demands against 
national banks, inconsistent and repugnant, 
the former law must yield to the latter, and 
is, to the extent of the repugnancy, super¬ 
seded bv it.” 

•/ 
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A single quotation from the opinion of the 
Court in the ease of United States vs. Lapp, 244 
Fed. 377 (1917), will demonstrate that, just as 
in the case last cited, there was an insuperable 
conflict such as made it necessary to hold that a 
repeal of an earlier statute by the latter was in¬ 
tended :— 

(P. 379): “That there is conflict between 
the two enactments, the one of 1912 and the 
other of 1913, concerning deputy collectors 
and deputy marshals who belong to the 
classified civil service, seems clear enough. 
The act of 1912, as we have seen, is compre¬ 
hensive in its application to all persons ‘in 
the classified civil service,’ and it forbids 
their removal except in accordance with the 
formal mode there prescribed; while the act of 
1913 authorizes summary removal and ap¬ 
pointment of the two classes of deputies 
mentioned, one of which, through express 
official designation, includes relator. This 
conflict is accentuated bv the fact that the 
removing officer is invested with power to 
appoint a successor regardless of the Civil 
Service Act of January 16, 1883.” 

These are all the authorities relied upon under 
this head bv the Court below. We submit that far 
from being supporting decisions, they suggest by 
the extent to which they go in determining whether 
a conflict between the statutes in question can be 
avoided or not, that the opposite result must be 
reached in our case from that for which the Court 
cites them. 
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The absurd result, which necessarily follows 
from the erroneous construction placed by the 
court below upon the repealing clause in the Act 
of February 8, 1924, is well illustrated by the 
finding that the United States District Attorney 
still had the right to appear before the Grand 
Jury, although Special Assistants to the Attorney 
General of the United States could not so appear. 
To justify the distinction thus drawn, great re¬ 
liance is placed upon the phraseology of said 
clause, namely, “anything in the statutes touching 
the powers of the Attorney General of the Depart¬ 
ment of Justice to the contrary notwithstanding.” 
It is said in the opinion that — 

(Tr. p. 40) : “If it had been intended to 
repeal the statute creating the office of district 
attorney, an office which has existed since the 
organization of our government, under the 
Constitution, and in which rested such ex¬ 
clusive power as that already pointed out 
herein, surely the Congress would not have 
mentioned the statutory powers of the At¬ 
torney General and failed to make anv men- 
•' • / 

tion of the statutory powers of the district 
attorneys. * * *” 

Such an argument necessarily disregards House 
Joint Resolution 160, approved February 27, 1924, 
which in declaring that special counsel, when ap¬ 
pointed and confirmed, shall have full power and 
authority to carry on the proceedings, provides 

“anv law to the contrary notwithstanding.” This 
• • 
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resolution relates to the same subject matter as 
the Act of February 8, 1924, and complements it. 
The language of the proviso of this joint resolu¬ 
tion is in no wise confined to the powers of the 

Attorney General of the United States. If the 
* 


provision of the Act of February 8th can be con¬ 
strued to repeal the powers of the Attorney 
General and his specially appointed assistants, 
laid down in the Act of June 30,1906, then it must 
follow that the broader language of the Resolu¬ 
tion of February 27th must repeal the powers 
of the United States Attorney, so far as they 
might relate to this litigation. 

Apparently, Chief Justice McCoy was not en¬ 
tirely satisfied with his conclusion, which admits 
the United States Attorney to the grand jury 
room, while the same privilege is denied to a 
special appointee of the Attorney General. He 
says in the opinion— 


(Tr. p. 40): “For instance, the argument, 
pushed to its logical conclusion, would require 
that if counsel wished to have a district at- 
tornev represent the government while a petty 
jury was being selected, they could not do 
so, at any rate, without special leave of the 
Judge presiding.” 


But does not this same reasoning apply with equal 
cogency to our contention that Special Counsel 
should not be denied the aid and help of Special 
Assistants to the Attorney General ? 

We can see no merit in the distinction drawn 
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between United States District Attorneys and 
Special Assistants to the Attorney General of the 
United States. We do not think that the purpose 
of enacting the Resolution of February 8, 1924, 
can be carried out by holding merely that the 
Resolution of February 8tli supersedes the Act 
of June 30, 1906. The purpose of said Act can 
only be fulfilled, if Special Counsel be permitted 
freely to avail themselves of the services of 
United States District Attorneys, and Special 
Assistants to the Attorney General of the United 
States, whenever required or desired, provided 
always that all proceedings remain under their 
“charge and control. ,, 

In conclusion, it is submitted that the Act of 
February 8, 1924, is not irreconcilably repugnant 
to or inconsistent with the Act of June 30, 1906, 
and does not, therefore, impliedly repeal the 
earlier act; that the construction and interpreta¬ 
tion, which we have herein contended should be 
placed upon the said act, is not only proper and 
reasonable but also will result in entire harmony 

4/ 

between the power of “charge and control” 
therein conferred upon special counsel and the 
power of the Attorney General to authorize 
Special Assistants to conduct Grand Jury pro¬ 
ceedings under the Act of June 30, 1906; and 
finally that under the decisions above quoted 
requiring such an harmonious construction of the 
said acts to be adopted, if possible, the Court 
below should have found that the Act of February 
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8, 1924, did not impliedly supersede or repeal the 
Act of June 30, 1906. 

For the above reasons, it is submitted that the 
Supreme Court of the District of Columbia erred 
in holding that Oliver E. Pagan, a duly qualified 
Special Assistant to the Attorney General of the 
United States, was not authorized to appear before 
the Grand Jury and in quashing the indictments 
returned by that Grand Jury against the Ap¬ 
pellees on this sole ground. 

Respectfully submitted, 

ATLEE POMERENE, 
OWEN J. ROBERTS, 

Special Counsel. 

PEYTON GORDON, 

United States District Attorney. 

OLIVER E. PAGAN, 

Special Assistant to the Attorney 
General. 
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Statement. 

This is an appeal from an Order quashing an indict¬ 
ment returned by the Grand Jury at the April 1924 Term 
of the Supreme Court of the District of Columbia (Tr., 
p. 19). The indictment pretends to charge the defend¬ 
ant with having received a bribe to influence his alleged 
official conduct in the conservation and administration of 
certain alleged properties of the United States, to-wit, 
Naval Petroleum Reserves, Nos. 1 and 2, in California, 
which were the properties affected by certain so-called 
Naval Oil Leases, which leases were and for manv 
months had been the subject of investigation by the 
Committee on Public Lands and Surveys of the United 
States Senate (Tr., pp. 1-5). 

The defendant filed a plea in abatement which in sub¬ 
stance states that during the sessions of the Grand Jury, 
which returned said indictment, there were present cer¬ 
tain persons, to-wit, Peyton Gordon, the United States 
Attorney for the District of Columbia, and Atlee Pom- 
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erene, Owen J. Roberts and Oliver E. Pagen, as Special 
Assistants to the Attorney General of the United States, 
and that they were respectively so present solely and ex¬ 
clusively in such capacities, and did not conduct or assist 
in the conduct of the proceedings before said Grand 
Jury in the capacity of Special Counsel for the United 
States under the Act of Congress of February 8, 1924, 
and because said proceedings before the Grand Jury 
were criminal proceedings within the provisions of the 
said Act of Congress, the aforesaid presence of said 
Gordon, Pomerene, Roberts and Pagan before said Grand 
Jury was contrary to and in violation of law and accord¬ 
ingly the indictment should be quashed (Tr., pp. 5-6). 

Government Counsel filed a Special Traverse in 
which it is admitted that at all the times mentioned in 
the plea said Gordon “was the duly authorized, qualified 
and acting attorney of the United States in and for said 
District of Columbia”, and said Pagan was a duly au¬ 
thorized and qualified Special Assistant to the Attorney 
General of the United States, “specially authorized to 
conduct the proceedings which resulted in the return 
of” the indictment in question (Tr., p. 8). This Tra¬ 
verse further states that said Pomerene and Roberts at 
all times were Special Counsel of the United States, duly 
appointed by the President, by and with the advice and 
consent of the Senate, and duly qualified as such under 
the Act of Congress mentioned in the plea in abatement, 
and that they were also duly appointed and qualified 
Special Assistants to the Attorney General of the United 
States, and as such specially authorized to conduct the 
proceedings which resulted in the indictment in ques¬ 
tion. 

The appointment of said Pagan as such Special As¬ 
sistant to the Attorney General was mutatis mutandis 
the same as that of Atlee Pomerene, which latter appoint' 
ment is set forth in full in said Traverse. This appoint- 
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ment states: “You are hereby specifically retained as 
Special Assistant to the Attorney General of the United 
States, under the authority of the Department of Jus¬ 
tice to assist in the trial of cases growing out of the 
proceedings hereinafter mentioned * * *; and in that 
connection you are specifically directed to conduct * * * 
any kind of legal proceedings, civil or criminal, including 
grand jury proceedings * * 

The matters to which this appointment relate are 
particularly described as pertaining to the granting and 
procuring of leases of public lands known as the Naval 
petroleum reserves, and contracts touching royalty oil 
derived from such reserves (Tr., pp. 8-9). 

It is stipulated in the Attorney General’s letter of 
appointment of said Pagan, as such Special Assistant, 
that “you will receive no compensation under this ap¬ 
pointment other than that you are receiving as Special 
Assistant * * * in Anti-Trust matters under your ap¬ 
pointment of August 1, 1919 * * It also appears 
that said Pagan had been continuously employed in the 
Department of Justice as a Special Assistant to the At¬ 
torney General since August 1, 1919 (Tr., p. 21). 

Defendant demurred to the foregoing Special Tra¬ 
verse upon the ground that it was bad in substance (Tr., 
p. ii). 

Upon this state of the pleadings the case came on to 
be heard before Mr. Chief Justice McCoy, and after hear¬ 
ing elaborate argument he rendered an opinion (Tr., 
pp. 12-19), upon which was entered the order quashing 
the indictment. 

The United States filed various assignments of error 
(Tr., p. 20) which in substance and effect amount to this, 
that the Court erred in holding that the Acts of Congress 
of February 8, 1924 (S. J. Res. 54, 43 Stat. 5) and of 
February 27,1924 (Pub. Res. No. 8, 43 Stat. 16) operated 
to supersede and repeal existing statutes of the United 
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States concerning persons who might lawfully appear 
before grand juries of the United States Courts in con¬ 
nection with the matters referred to in said two statutes. 

The Issue. 

There is no question of fact in dispute. The Grand 
Jury proceeding which resulted in the indictment of this 
defendant was a criminal proceeding. The indictment 
relates to and grew out of the matters referred to in the 
above mentioned Acts of Congress. Peyton Gordon was 
United States Attorney for the District of Columbia, 
and was not a Special Counsel appointed by the Presi¬ 
dent bv and with the advice and consent of the Senate 

w 

pursuant to the provisions of the Act of February 8, 
1924; accordingly whatever authority he had, if any, 
was bv virtue of some law other than the Act of Febru- 
ary 8, 1924, which vested ‘ ‘ charge and control of the 
prosecution” in Special Counsel appointed by the Presi¬ 
dent bv and with the advice and consent of the Senate. 
And Oliver E. Pagan was a Special Assistant to the 
Attorney General of the United States, under an appoint¬ 
ment from the Attornev General of the United States, 
“under the authority of the Department of Justice” and 
he derived whatever authority he had under this appoint¬ 
ment, and under this appointment he was “specifically 
directed to conduct * # * grand jury proceedings ”. 

This appointment was for the purpose of acting with 
reference to the very subjects and matters specifically 
dealt with in the Acts of February 8th and 27th, 1924; 
and he did not “have charge and control of the prosecu¬ 
tion” as a Special Counsel of the United States ap¬ 
pointed by the President, by and with the advice and 
consent of the Senate pursuant to the provisions of said 
Act; and he specifically was not to receive any compen¬ 
sation other than that he was receiving from the Depart- 
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ment of Justice, and accordingly he was not compensated 
out of the fund provided by the Act of February 27, 
1924, and did not derive “full power and authority to 
carry on said proceedings’’ under the provisions of that 
statute. 

We have therefore the remarkable situation of three 
groups of lawyers before the same Grand Jury at the 
same time in the same injuiry or proceeding, each ap¬ 
parently with full power and authority in the premises, 
i. e.: Peyton Gordon, as United States Attorney, Oliver 
E. Pagan, as Special Assistant to the Attorney General, 
and Atlee Pomerene and Owen J. Roberts as Special 
Counsel under appointment by the President by and 
with the advice and consent of the Senate. 

And the question is, Did Congress intend that all 
three should have concurrent authority in this matter? 

If not, then those who had the authority had it ex¬ 
clusively, and the others were interlopers, or mere out¬ 
siders, and their presence before the Grand Jury was 
unwarranted, and accordingly vitiated the proceedings. 

Pertinent Statutory Provisions. 

Reference has been made, supra, to the three groups 
of lawyers who appeared before the Grand Jury, one in 
the capacity of United States Attorney for the District of 
Columbia, another as a special assistant to the Attorney 
General, and the third as special counsel appointed under 
and by virtue of the Acts of February 8th and February 
27, 1924. Statutory provisions pertinent thereto are: 

I. As to the United States Attorney for the District 
of Columbia: The United States Attorney for the Dis¬ 
trict of Columbia derives his authority to conduct cases 
on behalf of the Government from the provisions of the 
Code of the District of Columbia and from the Revised 
Statutes of the United States. 
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The Code of the District of Columbia provides: 

“Sec. 183. United States Attorney for the Dis¬ 
trict of Columbia. —There shall be an attorney of 
the United States for the District, who shall be 
appointed by the President of the United States, 
by and with the advice and consent of the Senate, 
and who shall take the oath and perform all the 
duties required of district attorneys of the United 
States ^ 

“Sec. 185. The Clerk, marshall, and district 
attorney shall attend the criminal court and per¬ 
form all the duties required of them by law in re¬ 
lation to the criminal business of the court.’’ 

“Sec. 932. Conduct of Prosecution, and so 
forth. * * * Prosecutions for violations of all 
police or municipal ordinances * * * shall be con¬ 
ducted * * * by the corporation counsel or his as¬ 
sistants. AW other criminal prosecutions shall be 
conducted in the name of the United States and 
by the attorney of the United States for the Dis¬ 
trict of Columbia or his assistants.” 

The Revised Statutes of the United States provide:— 

“Sec. 771. It shall be the dutv of every district 
attorney to prosecute, in his district, all delin¬ 
quents for crimes and offenses cognizable under 
the authority of the United States, and all civil ac¬ 
tions in which the United States are concerned, 
and, unless otherwise instructed by the Secretary 
of the Treasury, to appear in behalf of the defend¬ 
ants in all suits or proceedings pending in his dis¬ 
trict against collectors, or other officers of the rev¬ 
enue, for any act done by them or for the recovery 
of any money exacted by or paid to such officers, 
and by them paid into the Treasury.” 

v The Judiciary Act of 1789 provided for the appoint¬ 
ment of a District Attorney in each judicial district of 
the United States and defined the duties of the District 
Attorney by imposing upon him the duty to prosecute all 
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cases of delinquency against the laws of the United 
States, civil and criminal. 

Act of September 24,1789, Ch. 20,1 Stat. L. 92. 

The United States Attorney for the District of Colum¬ 
bia is in the same position as the District Attorney in any 
other judicial district of the United States, for the reason 
that while his office is created by an independent statute, 
that of the Act of Congress of February 27, 1801, (R. S. 
Sec. 680, 2 Stat. L. 106, Ch. 15, Sec. 7,) which recognized 
the Circuit Court of the District of Columbia and pro¬ 
vided for the office of District Attorney, yet this act also 
provided that the duties of the District Attorney of the 
District of Columbia were to be similar to the duties of 
the United States District Attorneys in the several judi¬ 
cial districts of the United States. 

The Act of March 3, 1863 created the Supreme Court 
of the District of Columbia, and when the Code of the 
District of Columbia was enacted in 1901, Sec. 183 of the 
Code provided for a United States Attorney in the Dis¬ 
trict of Columbia and that the duties of such United 
States Attorney should be those which were prescribed 
for United States Attorneys in the several judicial dis¬ 
tricts of the United States. Those duties are defined by 
Sec. 771 of the Judicial Code. 

The authority of a United States District Attorney 
is statutory, and he derives his power to appear before 
Grand Juries as an incident to his duties to conduct crim- . 
inal prosecutions. 

Levy Court v. Ringgold, 5 Peters 452. 

Prior to the year 1906 only the United States District 
Attorney and his assistants might represent the Govern¬ 
ment before the Grand Jury. 

Confiscation Cases, 7 Wall, 454, 457, wherein the court 
says: 
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‘‘ Public prosecutions, until they come before { 

the court to which thev are returnable, are within 
the exclusive direction of the District Attorney, 
and then after they are entered in court they are i 

so far under his control that he may enter a nolle 
prosequi at any time before the jury is impaneled 
for the trial of the case, except in cases where it is 
otherwise provided in some act of Congress.’’ 

From the foregoing it is evident that, in the absence 
of legislation disqualifying him, the United States At¬ 
torney not only has the authority, but it is his duty to 
prosecute “all delinquents for crimes and offenses”. 

U. S. v. Morgan , 222 U. S. 274. 

IT. As to the Special Assistant to the Attorney Gen- * 

eral: The following provisions of the Revised Statutes 
relate to the authority and duties of the Attorney Gen¬ 
eral and the appointment and functions of assistants to 
the Attorney General and to District Attorneys: 

“R. S. Sec. 359. Conduct and Argument of 
Cases.—Except when the Attorney General in par- , 

ticular cases otherwise directs, the Attorney Gen- 1 

eral and Solicitor General shall conduct and argue 
suits and writs of error and appeals in the Su¬ 
preme Court and suits in the Court of Claims in 
which the United States is interested, and the At¬ 
torney General may, whenever he deems it for the 
interest of the United States, either in person con- « 

duct and argue any case in any court of the United 
States in which the United States is interested, 

or mav direct the Solicitor General or anv officer 
• * 

of the Department of Justice to do so.” 

It will be observed that nothing in this section con¬ 
fers any power on the Attorney General to handle any 
litigation specially entrusted to special counsel, created 
by a special act of Congress giving such special counsel 
“charge and control of the prosecution of such litigation, 
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anything in the statutes touching the powers of the At¬ 
torney General of the Department of Justice to the con¬ 
trary notwithstanding.” 

“R. S. Sec. 363. Retaining Counsel to aid Dis¬ 
trict Attorney.—The Attorney General shall when¬ 
ever in his opinion the public interest requires it, 
employ and retain in the name of the United 
States such attorneys and counselors at law as he 
may think necessary to assist the District Attor¬ 
neys in the discharge of their duties, and shall 
stipulate to such Assistant Attorneys and counsel 
the amount of compensation, and shall have super¬ 
vision of their conduct and proceedings.” 

It will be noted that the powers conferred by this 
section upon the Attorney General are limited to the em¬ 
ployment of attorneys and counselors to “assist District 
Attorneys in the discharge of their duties,” and by no 
possible construction may it be legitimately argued that 
this section empowers the Attorney General to employ 
attorneys and counselors to assist any such special coun¬ 
sel as those created by the Act of February 8, 1924. 

“R. S. Sec. 366. Appointment and Oath of Spe¬ 
cial Attorneys or Counsel. Every attorney or 
counselor who is specially retained under the au¬ 
thority of the Department of Justice to assist in 

the trial of anv case in which the Government is 

* 

interested shall receive a commission from the 
head of such department, as a special assistant to 
the Attorney General or to some one of the Dis¬ 
trict Attorneys as the nature of the appointment 
may require; and shall take the oath required by 
law to be taken by the District Attorneys, and shall 
be subject to all the liabilities imposed upon them 
by law.” 

“R. S. Sec. 367. Interest of United States in 
pending suits, who may attend to.—The Solicitor 
General or any officer of the Department of Justice 
may be sent by the Attorney General to any state 
or district in the United States to attend to the 
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interests of the United States, in any suit pending 
in any of the courts of the United States or in the 
courts of any state or to attend to any other in¬ 
terest of the United States/’ 

The development of the law relating to the prosecution 
of criminal cases on behalf of the United States and the 
granting of power to appear before Grand Juries was 
as follows: 

At the beginning there was an Attorney General but 
not a Department of Justice. The office of Attorney 
General was provided for in the Judiciary Act of Sep¬ 
tember 24, 1789. Sec. 35 thereof provided that the Presi¬ 
dent should appoint a meet person learned in the law 
to the office of Attorney General of the United States 
who should represent the United States in all cases be¬ 
fore the Supreme Court and that he should give advice 
to the President and be the legal adviser to the heads of 
the other Departments. The powers and duties of the 
Attorney General were limited to those prescribed by 
that act. (Ch. 20, I Stat. L. 92.) 

In 1861 the Attorney General was authorized to em¬ 
ploy additional attorneys. (Act of August 2, 1861, Ch. 
37, *12 Stat. L. 285.) 

In 1870 the Department of Justice was created by 
an act commonly known as the Organic Act of the De¬ 
partment of Justice. Two sections of this Act, 16 and 
17, conferred upon the Attorney General powers with 
regard to the appointment of assistants. (Act of June 
22, 1870, Ch. 150, 16 Stat. L. 164.) 

Later the Act of 1861 and Sec. 16 of the Act of 1870 
were combined and the result was Sec. 363 of the Revised 
Statutes. 

Prior to the year 1906 neither the Attorney General 
of the United States nor anyone deriving his authority 
from the Attorney General was empowered to appear 
before a Grand Jury, and in the case of United States v. 
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Rosenthal , 121 Fed. 862, it was held that a special assist¬ 
ant to the Attorney General did not have power to con¬ 
duct or to aid in the conduct of proceedings before a 
Grand Jury and that his appearance before a Grand 
Jury was ground for quashing the indictment. 

Following the decision in the Rosenthal case (supra) 
which held that neither the Attorney General nor the 
special assistant to the Attorney General had power to 
appear before a Grand Jury, the Act of June 30, 1906 
was passed, being Ch. 3935, 34 Stat. 816, which provided: 

“That the Attorney General or any officer of 
the Department of Justice or any attorney or coun¬ 
selor specially appointed by the Attorney General 
under any provision of law, may, when thereunto 
specifically directed by the Attorney General, con¬ 
duct any kind of legal proceeding, civil or criminal, 
including grand jury proceedings and proceedings 
before committing magistrates, which district at¬ 
torneys now are or hereafter may be by law 
authorized to conduct, whether or not he or they 
be residents of the district in which such proceed¬ 
ing is brought.’ ’ 

The purpose underlying the passage of this Act plain¬ 
ly was to vest the Attorney General with power to au¬ 
thorize special assistants to himself, whom he had author¬ 
ity to appoint, to conduct grand jury proceedings. It 
plainly was not intended to confer authority, upon the 
Attorney General to appoint assistants to assist special 
counsel created under a special act of Congress who by 
such Act have “charge and control of the prosecution of” 
litigation entrusted to them by such special act, “any¬ 
thing in the statutes touching the powers of the Attorney 
General or the Department of Justice to the contrary not¬ 
withstanding^ y 

The “provision of law” referred to in the foregoing 
Act of June 30, 1906, under which the Attorney General 
is authorized to specially appoint attorneys or counselors, 
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is found in Sec. 363, R. S. (4 Fed. Stat. Ann., 2d Ed., p. 
620); the functions of “officers of the Department of 
Justice’’ is defined in Sec. 361, R. S. supra (6 Fed. Stat. 
Ann., 2d Ed., 622). The conditions under which the De¬ 
partment of Justice will pay fees to attorneys are enu¬ 
merated in Sec. 365 R. S. of the U. S. (4 Fed. Stat. Ann. 
2d Ed. 648). 

Mr. Pagan’s appointment, in the instant case, as a 
special assistant to the Attorney General specifically di¬ 
rected him “ to conduct any kind of legal proceedings, 
civil or criminal, including grand jury proceedings” in 
relation to the very matters confided to the care of the 

w 

special counsel therein provided for by the special Act 
of February 8, 1924. The statutes and decisions herein- 

V 7 

before referred to make it clear that, in the absence of 
legislation taking away such authority, the Attorney Gen¬ 
eral was empowered by law to appoint such a special 
assistant and to authorize him to conduct such grand 
jury proceedings. The Attorney General was, moreover, 
invested with powers of general supervision and direc¬ 
tion over district attorneys ( U . S. v. Winston, 170 U. S. 
at p. 525), and the “Congress intended to gather into 
the Department of Justice under the supervision and 
control of the Attorney General all the litigation and all 
the law business in which the United States are inter¬ 
ested.” 

Perry v. U . S., 28 Ct. Cl. 483. 

III. As to the special counsel, under the Acts of Feb¬ 
ruary 8th and February 27th, 1924: The foregoing in¬ 
dicates the state of the law relating to the prosecution 
of offences against the United States, as it existed at 
the time of the passage of the Acts of February 8th and 
27th, 1924. 

At the time of the passage of the Acts of February 
1924, the so-called oil leases were under consideration bv 
the Congress and the legislation so enacted specifically 
referred to such oil leases. These acts were as follows: 
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I. The Act of February 8, 1924. 

(Public Resolution — No. 4 — 68th Congress.) 

(S. J. RES. 54.) 

Joint Resolution Directing the President to in¬ 
stitute and prosecute suits to cancel certain leases 
of oil lands and incidental contracts, and for other 
purposes. 

“Whereas it appears from evidence taken by 
the Committee on Public Lands and Surveys of 
the United States that certain lease of Naval Re¬ 
serve Numbered 3, in the State of Wyoming, bear¬ 
ing Date April 7, 1922, made in the form bv the 
Government of the United States, through Albert 

B. Fall, Secretary of the Interior, and Edwin Den- 
by, Secretary of the Navy, as lessor, to the Mam¬ 
moth Oil Company, as lessee, and that certain con¬ 
tract between the Government of the United States 
and the Pan American Petroleum and Transport 
Company, dated April 25, 1922, signed by Edward 

C. Finney, Acting Secretary of the Interior, and 
Edwin Denby, Secretary of the Navy, relating 
among other things to the construction of oil tanks 
at Pearl Harbor, Territory of Hawaii, and that 
certain lease of Naval Reserve Numbered 1, in the 
State of California, bearing date December 11, 
1922, made in form by the Government of the 
Lhiited States through Albert B. Fall, Secretary 
of the Interior, and Edwin Denby, Secretary of 
the Navy, as lessor, to the Pan American Petrole¬ 
um Company, as lessee, were executed under cir¬ 
cumstances indicating fraud and corruption; and 

“Whei •eas the said leases and contract were 
entered into without authority on the part of the 
officers purporting to act in the execution of the 
same for the United States and in violation of the 
laws of Congress; and 

“Whereas such leases and contract were made 
in defiance of the settled policy of the Govern¬ 
ment, adhered to through three successive admin¬ 
istrations, to maintain in the ground a great re¬ 
serve supply of oil adequate to the needs of the 


Navy in any emergency threatening the national 
security; Therefore he it 

“Resolved by the Senate and House of Repre¬ 
sentatives of the United States of America in Con- 
press assembled , That the said leases and contract 
are against the public interest and that the lands 
embraced therein should he recovered and held for 
the purpose to which they were dedicated; and 

“Resolved further, That the President of the 
United States be, and he hereby is, authorized and 
directed immediately to cause suit to be instituted 

t-’ 

and prosecuted for the annulment and cancellation 
of the said leases and contract and all contracts 
incidental or supplemental thereto, to enjoin the 
further extracting of oil from the said reserves 
under said leases or from the territory covered by 
the same, to secure any further appropriate inci¬ 
dental relief, and to prosecute such other actions 
or proceedings, civil and criminal, as may be war¬ 
ranted by the facts in relation to the making of 
said leases and contract. 

44 And the President is further authorized and 
directed to appoint, by and with the advice and 
consent of the Senate, special counsel who shall 
have charge and control of the prosecution of such 
litigation, anything in the statutes touching the 
powers of the Attorney General of the Department 
of Justice to the contrary notwithstanding. 

“Approved, February 8, 1924. 

II. The Act of February 27, 1924. 

“H. J. Res. 160 (Public Resolution No. 8). 

“Chap. 42.—Joint Resolution to provide an 
appropriation for the prosecution of suits to can¬ 
cel certain leases, and for other purposes. 

Resolved by the Senate and House of Repre¬ 
sentatives of the United States of America in 
Congress assembled , That there be, and is here- 
by, appropriated, from any moneys in the Treas¬ 
ury not otherwise appropriated, the sum of 
$100,000, or so much thereof as may be necessary, 
to be expended by the President for the purpose 
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of employing the necessary attorneys and agents 
and for such other expenses as may be necessary 
in instituting and carrying on any suits or other 
proceedings, either civil or criminal, which he may 
cause to be instituted or which may be instituted, 
or to take any other steps deemed necessary to be 
taken in relation to the cancellation of any leases 
on oil lands in former naval reserves, in the prose¬ 
cution of any person or persons guilty of any in¬ 
fraction of the laws of the United States in con¬ 
nection with said leases or in anv other measures 
which he may take to protect the interests of the 
United States and the people thereof in connection 
therewith. Any counsel employed by the Presi¬ 
dent under the authority of this resolution shall 
he appointed by, and with the advice and consent 
of the Senate and shall have full power and au¬ 
thority to carry on said proceedings, any law to 
the contrary notwithstanding. (St. L. 1923, 1924, 
Part 1, page 16.) 

Approved February 27, 1924.” 

The special counsel herein were, therefore, appointed 
by virtue of special statutes which were enacted for the 
purpose named in the Act of February 8th, 1924, to wit: 

“The President is authorized and directed to 
appoint, by and with the advice and consent of 
the Senate special counsel, who shall have charge 
and control of the prosecution * * * of such 

* * * actions or proceedings, civil and criminal 

* * * in relation to the making of the said 

leases and contracts.” 

And that such counsel and no others should have 
power to conduct such proceedings is emphasized and 
reiterated in the Act of February 27th, where it is said 
that “Any counsel employed by the President under au¬ 
thority of this resolution shall he appointed hy and with 
the advice and consent of the Senate” (which does not 
mean by the Attorney General), i( and shall have full 
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power and authority to carry on said proceedings, any 
law to the contrary notwithstanding.” 

What, therefore, is the force and effect of the enact¬ 
ment of this legislation? 


POINT I. 

The mere presence of an unauthorized person 
before a grand jury during its proceedings which 
led to the finding of an indictment necessitates the 

a uashing of the indictment so found. Resulting 
amage to the defendant need not be alleged nor 
proved. 

In Latham v. U. S., 226 Fed. Rep. 420, p. 424, it is 
said: 

“The right of the citizen to an investigation 
by a Grand Jury pursuant to the law of the land 
is invaded by the participation of an unauthorized 
person in such proceedings, be that participation 
great or small. It is not necessary that participa¬ 
tion should be corrupt, or that unfair means were 
used. If the person participating was unauthor¬ 
ized, it was unlawful. And this would be an un¬ 
lawful invasion of the right of the citizen and un¬ 
less this unlawful invasion is rectified by the 
proper tribunal at the instance of the citizen it 
becomes a justified illegality; and in the words 
of Judge Hough ‘a justified illegality, however 
trivial of itself, is of the highest importance 

It is not necessary for the defendant to allege or show 
prejudice or to prove that damage resulted by reason of 
the presence of an unauthorized person in the Grand 
Jury room. 

In United States v. Rosenthal, 121 Fed. Rep. 862, 
872, the court said: 
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“There must not only be no improper influence 
or suggestion in the Grand Jury Room but as sug¬ 
gested in Lewis v. Commissioners, 74 N. C. 194, 
there must be no opportunity therefor. ,, 

The reason back of these decisions is clear. It was well 
expressed by Bellinger, J., in United States v. Edgerton, 
80 Fed. 374, where he said: 

“If the presence of an unauthorized person in 
the grand jury room may be excused, who will set 
bounds to the abuse to follow such a breach of the 
safeguards which surround the grand jury?” 

Said Dick J. in United States v. Kilpatrick, 16 Fed. 
R. 777: 


“Courts cannot administer justice unless they 
enforce the well-settled principles and observe the 
due forms of law. Any other mode of trial would 
be a mockery of justice and judicial oppression, 
and would soon render courts objects of public dis¬ 
trust and aversion.” 

In People v. Sharp, 107 N. Y. 427, Mr. Justice Peck- 
ham said, at pp. 476, 7: 

“In the eve of the law all are innocent until con- 
victed in accordance with the forms of law and by 
a close adherence to its rules.” 

The courts have with scrupulous care guarded the 
grand jury room from invasion by anyone whose author¬ 
ity to enter therein had not been sanctioned by law. The 
sole test as to whether one who has appeared before a 
grand jury is an authorized person, is, has he been vested 
with authority by law. It matters not who or what the 
person may be; it avails not that he be of the highest 
character and reputation, or that his conduct therein has 
been beyond reproach. If his presence in the grand jury 
room cannot be justified under the law, then he is an un- 
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authorized person and his presence before the grand jury 
is ground for quashing the indictment. 

In United States v. Rosenthal , the court said, 121 Fed. 
Rep. at p. 873: 

“The worth and efficiency of Mr. Smith’s serv- 
ice is recognized, hut no man’s excellence justifies 
his substitution for the stated public official. Every 
citizen is amenable to the secret inquisition of the 
grand jury, and he may demand justly that his 
essential rights be guarded by the wholesome pres¬ 
ervation of settled systems and policies, that give 
greater certainty to legal proceedings, and fix on 
the designated prosecuting officer of the locality in¬ 
evitable accountability for what is done or omitted. 
The inconvenience of resubmitting the matter to 
the grand jury is temporary; the injustice of de¬ 
nying the defendants investigation pursuant to 
the law of the land would be perpetual.” 

In United States v. Heinze , ITT Fed. Rep. at pp. 773, 
774, Hough, Judge, said: 

“Instances might be multiplied wherein a vio¬ 
lation of law cannot be seen to have produced any 
present injury to any one. That is a good reason 
for refusal to punish or refusal to prosecute, but 
it is no reason for justifying illegality. As was 
well remarked by Thomas, J.: 

‘The inconvenience of resubmitting the mat¬ 
ter to the grand jury is temporary; the injus¬ 
tice of denying the defendant investigation pur¬ 
suant to the law of the land would be per¬ 
petual.’ 

An excused or pardoned illegality is frequently un¬ 
important, but a justified illegality, however trivial 
in itself, is of the highest importance.” 

In United States v. Edgerton, 80 Fed. 374, Bellinger, 
J. said: 

“It is beyond question that no person, other 
than a witness undergoing examination, and the 
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attorney for the government, can be present dur¬ 
ing the sessions of the grand jury. The rule is in¬ 
herent in the grand jury system with all the force 

of a statutory enactment. The cases where bailiffs 
%/ 

and stenographers have on occasions been tem¬ 
porarily present in the grand jury room are only 
apparent exceptions. The rule, in its spirit and 
purpose, admits of no exception. * * * If the pres¬ 
ence of an unauthorized person in the grand jury 
room may be excused, who will set bounds to the 
abuse to follow such a breach of the safeguards 
which surround the grand jury?” 

See also: 

U. S. v. Yirginia-Carolina Chemical Co., 163 
Fed. 66; 

U. S. v. Rubin, 218 Fed. 245; 

U. S. v. Phila. & Reading Ry. Co., 221 Fed. 
683; 

U. S. v. American Tobacco Co., 177 Fed. 774; 

Commonwealth v. Harris, 231 Mass. 584, 587. 

As stated by Mr. Chief Justice McCoy in his opinion: 

“The first plea challenges the lawfulness of 
the presence of certain persons before the grand 
jury during its proceedings which led to the find¬ 
ing of the indictment. The claim of the defendants 
is that those persons were there without lawful 
authority and that the indictment must be quashed. 
The question is raised by a demurrer to a special 
traverse which sets up the facts on which the Gov¬ 
ernment relies to show that authority. On the 
argument it was conceded for the Government that 
the indictment must be quashed if anyone without 
authority was present.” (Tr. p. 12). 

The appellant does not now controvert this proposi¬ 
tion of law, nor does the appellant make any point, in its 
brief, on the proposition that where unauthorized persons 
are present before a grand jury which is considering a 
matter, any indictment with reference thereto must be 
quashed. 
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POINT II. 

The Acts of February 8, 1924 and February 27, 
1924, superseded, as to the cases at bar, the general 
laws theretofore existing as to the prosecution, on 
behalf of the United States, of civil and criminal 
cases. The same acts also vested in special counsel, 
exclusively, the conduct and control of these cases 
and, therefore, the presence in the grand jury room 
of Peyton Gordon, United States Attorney, and 
Oliver E. Pagan, Special Assistant to the Attorney 
General, was unauthorized. 

It is submitted that these Acts of February 8th and 
February 27th, 1924, were special legislation, enacted 
to govern these specific cases, and that they, therefore, 
superseded as to such cases the general laws providing 
for the prosecution, on behalf of the United States, of 
civil and criminal cases. 

It is a well settled rule of statutory construction that 
general legislation must give way to special legislation 
and that where, as in the case at bar, there are general 
provisions and also special legislation, the general pro¬ 
visions will embrace only cases to which the special 
legislation does not apply. In other words, the special 
legislation takes the cases to which it applies out of the 
operation of the general laws. 

Magone v. King, 51 Fed. 525; 

Dana v. Bowles, 107 U. S. 100; 

Kepner v. U. S., 195 U. S. 100; 

City Trust Co., 121 Fed. 706. 
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It is also an established rule that while general and 
specific provisions of law, in apparent contradiction in 
the same or different statutes, may exist together, yet 
the specific statute qualifies and makes of the case to 
which it applies, an exception, free from the operation 
of the general law. 

Henrietta Mining & Milling Co. v. Gardner, 
173 U. S. 123. 

It is also well settled that when both a general act 
and, later, a special act relate to the same subject-matter 
the later special act supersedes the general law when 
the special act is inconsistent with the general law. 

U. S. v. Matthews, 173 U. S. 381. 

The rule is also well settled that if the provisions of 
a later special act are inconsistent with those of a general 
act relating to the same subject-matter, then the general 
act is repealed as to such subject-matter by implication. 

Walla Walla v. Walla Walla Water Co., 172 
U. S. 1. 

Even where two acts are not in express terms repug¬ 
nant, yet if the later act covers the whole subject of the 
first, and embraces new provisions, plainly showing that 
it was intended as a substitute for the first act, it will 
operate as a repeal of that Act. 

U. 8. v. Tynen, 11 Wall. 88, 92. 

If possible, effect must be given to every clause, sec¬ 
tion, and word of the statute. Where two acts are in 
irreconcilable conflict the later repeals the earlier act, 
even though there be no express repeal. 

U. S. v. Fisher, 109 U. S. at p. 145. 
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A joint resolution has the force and effect of an act 
of Congress. 

U. S. v. Stockslager, 129 U. S. 470; 

Wells v. U. S., 257 Fed. 605, 610. 


In attempting to apply these rules of statutory con¬ 
struction and thereby determine the effect of this special 
legislation of February 1924, we shall set forth in one 
column the general statutes which previously gave au¬ 
thority to District Attorneys and special assistants to 
the Attorney General, and then, alongside, and in parallel 
columns, the portions of the Acts of February 1924, ap¬ 
plicable thereto. 


1. As to the United States Attorney for the District 
of Columbia. 

The United States Attorney for the District of Colum¬ 
bia derived his power to appear before Grand Juries 
as an incident to his duty to conduct criminal prosecu¬ 
tions. This duty was imposed by Sections 183 and 932 
of the Code of the District of Columbia and Section 771 
R. S. U. S. The duty to prosecute as expressed in the 
general statute and the corresponding duty to prose¬ 
cute as set forth in the Act of February 8, 1924 are: 


Sec. 932, D. C. Code, 
provides: * * * Prose¬ 
cutions for violations of 
all police or municipal 
ordinances * * * shall be 
conducted * * * by the 
corporation counsel * * *. 
All other criminal prose¬ 
cutions shall be conducted 
in the name of the United 
States and by the Attor¬ 
ney of the United States 
for the District of Colum- 


Act of Feb. 8, 1924. 
Resolved, # * * That the 
said leases and contract 
are against the public in¬ 
terest * * *; and * * * 
That the President * * * 
is * * * directed * 4 * to 
cause suit to be instituted 
* * *, and to prosecute 
such other action or pro¬ 
ceedings, civil and crim¬ 
inal , as may be warranted 
by the facts in relation to 
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bia or his assistants.” 

Sec. 183, D. C. Code, 
provides: * ‘ There shall 
be an attorney of the 
United States for the Dis¬ 
trict * * * who shall # * * 
perform all the duties re¬ 
quired of district attor¬ 
neys of the United 
States.” 

Sec. 771, R. S. U. S. 
provides: “It shall be 
the duty of every district 
attorney to prosecute , in 
his district, all delinquents 
for crimes and offences 
cognizable under the au¬ 
thority of the United 
States # * *.” 

Neither the laws fixing the duties of the United States 
Attorney nor the laws fixing the duties of the special 
counsel to prosecute criminal proceedings arising out of 
the so-called Oil Leases, expressed any authority to con¬ 
duct grand jury proceedings. The duty to conduct 
criminal prosecutions carried with it the implied power 
to appear before grand juries, and to conduct grand 
jury proceedings. This being so we have two groups, 
i. e.: United States Attorneys and Special Counsel with 
identical duties and powers. In other words, a situation 
where there is an irreconcilable conflict. 

But when the special statute of February 7th removed 
the duty from the District Attorney and placed it upon 
special counsel, then, inasmuch as the District Attorney 
no longer had the duty to prosecute, he no longer had 
the implied power which accompanied it. When the 
duty was removed, the implication arising out of the 
existence of duty, also ceased to exist. 


the making of the said 
leases and contract. 

And the President is 
further * * * directed to 
appoint * * * Special 

Counsel who shall have 
charge and control of the 
prosecution of such liti¬ 
gation # * 
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This is made additionally clear when Section 932 of 
the Code of the District of Columbia is considered, in 
parallel columns, in connection with the Act of Febru¬ 
ary 27th, 1924: 


“Sec. 932, Code, D. C. 
Conduct of Prosecutions, 
and so forth. # * Prose¬ 

cutions for violations of 
all police or municipal 
ordinances * * * shall be 
conducted * * * by the 
corporation counsel or his 
assistants. All other 
criminal prosecutions 
shall be conducted in the 
name of the United States 
and by the Attorney of 
the United States for the 
District of Columbia or 
his assistants. ” 


Act. of Feb. 27, 1924. 
“Resolved * * * that there 
be * * * appropriated * * * 
$100,000 * * * to be ex¬ 
pended by the President 
for the purpose of em¬ 
ploying the necessary at¬ 
torneys and agents and 
for such other expenses as 
may be necessary in in¬ 
stituting and carrying on 
any * * * proceedings, 
either civil or criminal, 
* * * in the prosecution of 
any person or persons 
guilty of any infraction 
of the laws of the United 
States in connection with 
said leases * * *. Anv 
counsel employed by the 
President under the au¬ 
thority of this resolution 
shall be appointed by, and 
with the advice and con¬ 
sent of the Senate, and 
shall have full power of 
authority to carry on said 
proceedings, any law to 
the contrary notwith¬ 
standing.’’ 


Nor is there anything in the provisions of the Revised 
Statutes of the United States relating to the duty of 
District Attorneys generally which negatives the posi¬ 
tion hereinbefore taken. 

From the foregoing we are confronted with a situa¬ 
tion where the United States Attorney has apparent full 
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and complete authority in the premises, and he in turn 
is under the supervision and control of the Attorney 
General (U. S. v. Winston, 170 U. S. at 525); and at the 
same time Special Counsel created by the Act of Febru¬ 
ary 8th, “have charge and control’’ in the same premises 
“anything in the statutes touching the powers of the 
Attorney General of the Department of Justice to the 
contrary notwithstanding.” 

The provisions relating to District Attorneys gener¬ 
ally and the Acts of February 8th and 27th, 1924, when 


placed in parallel columns 

“Sec. 767, R. S., U. S. 
There shall be appointed 
in each district * * * a 
person learned in the law, 
to act as attorney for the 
United States in such dis¬ 
trict. * * *” 

“Sec. 771, R. S., U. S. 
It shall be the duty of 
every district attorney to 
prosecute, in his district, 
all delinquents for crimes 
and offenses cognizable 
under the authority of the 
United States, * * *.” 


“Sec. 767, R. S., U. S. 
There shall be appointed 
in each district * * * a 
person learned in the law, 
to act as attorney for the 
United States in such dis¬ 
trict * * 


are: 

“Act of Feb. 8, 1924. 
Resolved, * * * That the 
said leases and contract 
are against the public in¬ 
terest * * *; and * * * 
That the President * * * 
is * * * directed * # * to 
cause suit to be instituted 
* * *, and to prosecute 
such other actions or pro¬ 
ceedings, civil and crimi¬ 
nal, as may be warranted 
bv the facts in relation to 
the making of the said 
leases and contract. 

And the President is 
further * * * directed to 
appoint * * * Special 
Counsel who shall have 
charge and control of the 
prosecution of such liti¬ 
gation * * *.” 

Act of Feb. 27, 1924. 
“Resolved * * * that there 
be * * * appropriated * * * 
$100,000 * * * to be ex¬ 
pended by the President 
for the purpose of em¬ 
ploying the necessary at- 
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“Sec. 771, R. S., U. S. 
It shall be the duty of 
every district attorney to 
prosecute, in his district, 
all delinquents for crimes 
and offenses cognizable 
under the authority of the 
United States * * 


torneys and agents and 
for such other expenses 
as may be necessary in 
instituting and carrying 
on any * * * proceedings, 
either civil or criminal, 
* * * in the prosecution of 
any person or persons 
guilty of any infraction of 
the laws of the United 
States in connection with 
said leases * * *. Any 
counsel employed by the 
President under the au- 
thority of this resolution 
shall be appointed by, and 
with the advice and con¬ 
sent of the Senate, and 
shall have full power of 
authority to carry on said 
proceedings, any law to 
the contrary notwith¬ 
standing.” 


In the Confiscation Cases, 7 Wall. 457, the exclusive 
duty to prosecute and the resulting power on the part 
of District Attorneys in criminal prosecutions was em¬ 
phasized in the following language. 

“Public prosecutions, until they come before 
the court to which they are returnable, are within 
the exclusive direction of the District Attorney, 
and even after tliev are entered in court thev are 
so far under his control that he may enter a nolle 
prosequi at any time before the jury is impaneled 
for the trial of the case, except in cases where it 
is otherwise provided in some act of Congress. 
* * * Settled rule is that those courts will not 

recognize any suit, civil or criminal, as regularly 
before them, if prosecuted in the name and for the 
benefit of the United States, unless the same is 
represented by the District Attorney, or some one 
designated by him to attend to such business, in 
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his absence, as may appertain to the duties of 
his office .’ 9 

The foregoing was quoted by Thomas, J., in the case 
of United States v. Rosenthal , 121 Fed. 862, who then 
continued: 

“Here the inability of the Attorney General 
or other official to represent the United States in 
criminal prosecutions was recognized and pro¬ 
nounced, and the words ‘public prosecutions, until 
they come before the court to which they are re¬ 
turnable, are within the exclusive direction of the 
District Attorney/ embodied a fundamental policy 
of the government. This decision was rendered 
in December, 1868, and in 1870 Congress enacted 
a provision, which in 1875 appeared in the Re¬ 
vised Statutes as section 359.’ * 

The “exclusive direction”, so clearly recognized by 
the Courts as vested in the District Attorney was derived 
by him from the Statutes relating to the duties of the 
District Attorney which have been hereinbefore set out. 

We have, therefore, in this case the situation that 
earlier, general legislation had made it the duty of the 
United States Attorney for the District of Columbia to 
institute, carry on, have charge of and conduct all crimi¬ 
nal prosecutions conducted in the name of the United 
States in the District of Columbia, excepting only those 
relating to violations of municipal ordinances which were 
intrusted to the Corporation Counsel; and that later 
special legislation was enacted which imposed such duty 
as to these cases in special counsel. Out of this express 
duty, imposed by the earlier and general legislation, 
arose the implied power of the District Attorney to 
appear before Grand Juries. When that duty was re¬ 
moved, by the special statute, it is respectfully submitted, 
the implied authority which before existed was also re¬ 
moved, and the District Attorney therefore had no au- 
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thoritv to appear before the Grand Jury in these cases, 
hut was an unauthorized person. 

2. As to the Special Assistant to the Attorney General. 

Again in parallel columns there is herewith set forth 
the alleged authority under which Oliver E. Pagan ap¬ 
peared before the Grand Jury and the Acts of February 
8 and 27, 1924, as they apply to the cases herein. 


Authority Under Which 
Oliver E. Pagan Appeared 
as an Authorized Person 
Before the Grand Jury: 

Letter of April 17, 1924. 
From the Attorney-Gen¬ 
eral to Oliver E. Pagan, 
Esquire: 

“As an attorney and 
counsellor, you are spe¬ 
cially retained as a Spe¬ 
cial Assistant to the At¬ 
torney-General of the 
United States, under the 
authority of the Depart¬ 
ment of Justice, to assist 
in the trial of the cases 
growing out of the pro¬ 
ceedings hereinafter men¬ 
tioned (i. e., the oil lease 
matters), in which the 
Government is interested; 
and in that connection you 
are specifically directed to 
conduct , in the District of 
Columbia, * * * any kind 
of legal proceedings, civil 
or criminal, including 
grand jury proceedings 
* * * which district attor- 

nevs are authorized bv 

« • 

law to conduct.” 


The Acts of February 8 
and 27, 1924. 

Feb. 8, 1924. “Resolved, 
That the said leases and 
contract are against the 
public interest * * # ; and 
That the President 
* * * is * * * directed * * * 
to cause suit to be insti¬ 
tuted * * * and to prose¬ 
cute such other actions or 
proceedings , civil and 
criminal, as may be war¬ 
ranted by the facts in re¬ 
lation to the making of the 
said leases and contract. 

And the President is 
further # * * directed to 
appoint * * * Special 
Counsel who shall have 
charge and control of the 
prosecution of such litiqa- 
tion, anything in the stat¬ 
utes touching the powers 
of the Attorney-General 
of the Department of 
Justice to the contrary 
notwithstanding.” 

Feb. 27, 1924. “Re¬ 
solved * * * that there 
he # * appropriat¬ 
ed * # * $100,000 
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Act of June 30, 1906: 

“The Attorney-General 

* * * or any attorney or 
counsellor specially ap¬ 
pointed by the Attorney- 
General under any provi¬ 
sion of law, may , when 
thereunto specifically di¬ 
rected by the Attorney- 
General, conduct any kind 
of legal proceedings, civil 
or criminal, including 
grand jury proceedings , 
which district attorneys 

* * * are * * * by law au¬ 
thorized to conduct * * 

Sec. 363 R. S. U. S.: 

“The Attorney-General 
shall * * * retain in the 
name of the United States 
such attorneys and coun¬ 
selors as he may think 
necessary to assist Dis¬ 
trict Attorneys * * * M 


to be expended 
by the President for the 
purpose of employing the 
necessary attorneys and 
agents and for such other 
expenses as may be neces¬ 
sary in instituting and 
carrying on any * * * pro¬ 
ceedings, either civil or 
criminal , * * * in the 
prosecution of any person 
or persons guilty of any 
infraction of the laws of 
the United States in con¬ 
nection with said leases 
* * * Any counsel em¬ 
ployed by the President 
under the authority of 
this resolution shall be 
appointed by, and with the 
advice and consent of the 
Senate, and shall have 
full power of authority to 
carry on said proceedings , 
any law to the contrary 
notwithstanding .’ 9 


Note: The italics are ours. 


The only authority under which Mr. Pagan could 
legally appear before the Grand Jury is that derived by 
virtue of the letter of appointment to him from the At¬ 
torney General dated April 17, 1924. Authority to make 
such an appointment must be based upon Section 363 
R. S. U. S., and authority to grant the powers attempted 
to be conferred in said letter must be based upon the Act 
of Congress dated June 30, 1906. But the powers con¬ 
ferred upon the Attorney General by virtue of the Act of 
1906 were modified and limited by the later special acts of 
February 8th and 27th, 1924. These later acts provided 
that the duty to prosecute, as to these cases, was vested 
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in special counsel “who shall have charge and control of 
the prosecution of such litigation, anything in the statutes 
touching the powers of the Attorney General of the De¬ 
partment of Justice to the contrary notwithstanding. ,, 
Also, such counsel “shall have full power of authority to 
carry on such proceedings, any law to the contrary not¬ 
withstanding.” 

Here we have Mr. Pagan as special assistant to the 
Attorney General, with direction to conduct grand jury 
proceedings; his appointment as such special assistant 
was made pursuant to authority conferred upon the At¬ 
torney General by the terms of Section 363 R. S. U. S., 
and by the terms of that section such special assistant 
and any proceedings conducted by him were under the 
supervision of the Attorney General. The section pro¬ 
vides that the Attorney General “shall have supervi¬ 
sion of their conduct and proceedings’\ 

Here again we are confronted with the situation 
where the Attorney General through his special assistant 
has complete authority in the premises while at the same 
time the special counsel created by the Act of February 
8th “have charge and control” notwithstanding the 
powers of the Attorney General, and under the Act of 
Februarv 27th, “anv law to the contrary notwithstand- 

• y i 

mg. 

The effect of this special legislation is, it is respect¬ 
fully submitted, to supersede and suspend the general 
statutes, so far as they have any application to these 
cases. 

We have hereinbefore referred to certain established 
rules of statutory construction which apply when a gen¬ 
eral statute is followed by a special statute relating to 
particular subjects theretofore covered by the general 
law. The effect of such special statute is to take the 
particular cases or subjects out of the operation of the 
general law. The special act supersedes the general 
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law because it is inconsistent with the general law. The 
following cases are pertinent: 

The case of the District of Columbia v. Hutton , 143 
U. S. 18, involved a construction of the Revised Statutes 
of the District of Columbia which provided that no per¬ 
son should be appointed as policeman who had not served 
in the Army or Navy of the United States and received 
an honorable discharge. A later statute transferred to 
the Commissioners of the District of Columbia powers 
and duties previously exercised by the Board of Metro¬ 
politan Police and gave to such Commissioners the au¬ 
thority to employ such officers and agents as might be 
necessary to carry into execution the powers and duties 
imposed upon them by such act. 

It was claimed that Hutton, a policeman, could not 
recover for services rendered as a member of the police 
force of the District of Columbia, because he had never 
served in the Army or Navy of the United States. 

The Supreme Court held that the later statute had 
the effect of repealing the earlier statute, and in the 
course of its opinion, said, pp. 26-27: 

“We are not unmindful of the rule that repeals 
by implication are not favored. But there is an¬ 
other rule of construction equally sound and well 
settled which we think applies to this case. Stated 
in the language of this court, in United States v. 
Tynen, 11 Wall. 88, 92, it is this: ‘When there 
are two acts on the same subject the rule is to 
give effect to both if possible. But if the two are 
repugnant in any of their provisions, the latter 
act, without any repealing clause, operates to the 
extent of the repugnancy as a repeal of the first; 
and even where two acts are not in express terms 
repugnant, yet if the latter act covers the whole 
subject of the first, and embraces new provisions, 
plainly showing that it was intended as a substi¬ 
tute for the first, act, it will operate as a repeal 
of that act.’ See also Murdock v. Memphis , 20 
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Wall, 590, 617; Tracy v. Tuffy, 134 U. S. 206, 223; 
Fisk v. Henarie , 142 U. S. 459.’ ’ 


In the case of Walla Walla v. Walla Walla, 172 U. S. 
1, there was a general statute of the Territory of Wash¬ 
ington which prescribed that towns must follow a certain 
procedure in order to establish the water works or to 
issue securities which were to be sold for the purpose of 
raising revenues from which to pay the expenses of con¬ 
structing the same. Later there was a special statute 
enacted which provided that the City of Walla Walla 
could contract for the purpose of having the water works 
constructed, and in such special statute there was set out 
a different procedure from that which had been declared 
to be necessary under the general statute. When the plea 
was raised that what was done had not been legally 
done, inasmuch as the procedure had not followed the 
requirements laid down in the general act, the court held 
that the procedure as followed was legal, inasmuch as 
the special act controlled, and the procedure had con¬ 
formed with the requirements of this special act. It was 
held that so far as the construction of the water works 
in the City of Walla Walla was concerned, the general 
statute had no application, inasmuch as the special legis¬ 
lation had superseded the general legislation. 

The court said (p. 22): 


“While the special act is silent with reference 
to the ratification of contracts to supply water, we 
think the maxim, expressio mi ins est cxclusio 
alter ins, is applicable, and that it was clearly the 
intention of the legislature to supersede the 
general law in that particular, leaving the general 
law to stand where it is proposed that the City 
shall erect and maintain water works of its own.” 


In United States v. Matthews, 173 U. S. 381, construc¬ 
tion was given of the Act of March 3, 1891, c. 542, 26 
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Stat. 948, 985, ‘making appropriations for sundry civil 
expenses of the government for the fiscal year ending 
June 30, 1892, and for other purposes/ ’ under the head¬ 
ing “ Miscellaneous/ * which contained the following ap¬ 
propriation : 

“Prosecution of Crimes; for the detection and 
prosecution of crimes against the United States, 
preliminary to indictment * * * under the direc¬ 
tion of the Attorney General * * * thirty-five thou¬ 
sand dollars.” 

Under the authority thus conferred the Attorney 
General, on July 31, 1891 addressed a letter to the 
Marshal of the Northern District of Florida, saying: 

“Your letter of July 24th is received. You are 
authorized to offer a reward of live hundred dol¬ 
lars for the arrest and delivery to you, at Jack¬ 
sonville, of Asa McNeil, chief of conspirators, who 
fired upon revenue deputies at Bonifay, Holmes 
County, last fall, this reward to be paid upon 
conviction of said McNeil.” 

A capias for the arrest of McNeil was executed by the 
deputies in question on the lltli day of July, 1892, the 
court below finding that the arrest was due to their ex¬ 
ertions. 

The Government declined to pay the reward to the 
deputies on the ground: 

“That even although it be conceded that the 
officers in question were otherwise entitled to 
recover the reward, they were without capacity 
to do so because of the general statutory provision 
forbidding ‘officers in any branch of the public 
service or any other person whose salary, pay or 
emoluments are fixed by law or regulations’ from 
receiving ‘any additional pay, extra allowance or 
compensation in any form whatever/ (Rev. Stat. 
Sec. 1765,) and because of the further provision 
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‘that no civil officer of the Government shall here¬ 
after receive any compensation or prerequisites, 
directly or indirectly, from the Treasury or prop¬ 
erty of the United States beyond his salary or 
compensation allowed by law. * * *’ Act of June 
20, 1874, c. 328, 18 Stat. 85, 109.” 

In holding that the deputies were entitled to the re¬ 
ward, the court said at page 387: 

“The appropriation act being a special and 
later enactment operated necessarily to engraft 
upon the prior and general statute an exception to 
the extent of the power conferred on the Attorney 
General and necessary for the exercise of the dis- 
crction lodged in him for the purpose of carrying 
out the provisions of the later and special act.” 

In Cook Count if National Bank v. United States , 107 
U. S., 445, the question involved was whether Section 
3460 of the Revised Statutes, (which in certain cases 
gives to the United States priority of payment of debts 
due to it, over other creditors) applies to demands 
against an insolvent national bank, notwithstanding that 
the provisions of the National Banking Act appear to 
be to the contrary. 

The court held that the Act authorizing the forma¬ 
tion of national banks constituted in itself a complete 
system for the establishment and government of national 
banks, setting forth the manner in which they may be 
formed, their liability to be placed in the hands of a 
receiver and the manner, in such event, in which their 
affairs would be wound up and their debts paid and their 
property applied toward such payment, and that there¬ 
fore the provisions of that law and the general law con¬ 
tained in Section 3466 Revised Statutes being, as applied 
to demands against national banks, repugnant and in¬ 
consistent, the latter law must yield to the former and is 
to the extent of the repugnancy superseded by it. 
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The court said, page 451: 

“The doctrine as to repugnant provisions of 
different laws is well settled, and has often been 
stated in decisions of this court. A law embracing 
an entire subject, dealing with it in all its phases, 
may thus withdraw the subject from the operation 
of a general law as effectually as though, as to 
such subject, the general law were in terms re¬ 
pealed. The question is one respecting the in¬ 
tention of the Legislature. And although as a 
general rule the United States are not bound by 
the provisions of a law in which they are not ex¬ 
pressly mentioned, yet if a particular statute is 
clearly designed to prescribe the only rules which 
should govern the subject to which it relates, it 
will repeal any former one as to that subject. 
Daviess v. Fairbairn , 3 How., 636; U. S. v. Tynen , 
11 Wall., 88.” 

In U. S. v. Lapp, 244 Fed. Hep. 377, there was involved 
the question whether a United States marshal could be 
arbitrarily removed. The Act of August 24, 1912 (37 
Stat. 555) provided that no person in the classified civil 
service could be removed except for cause and upon 
notice and an opportunity to answer the charges. It 
w r as held, however, that the Act of 1912 must yield so 
far as the removal of deputy marshals is concerned, this 
being governed by the Act of October 22, 1913 concern¬ 
ing the appointment and removal of deputy marshals. 

The Appellate Court affirmed and adopted the opinion 
of the lower court, in which it was said: 

“It was competent for Congress to exempt the 
marshal’s office from the provisions of all laws re¬ 
lating to civil service and to subject the deputies 
to the terms of the exempting enactment. People 
v. Keller , 158 N. Y. 187, 52 N. E. 1107. 

“The Act of 1912 is general; that of 1913 is 
specific. It is not ambiguous. By expressed terms 
it relieves the Marshal from the method of re- 
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moval prescribed by the preceding Act and is con¬ 
trolling. This view finds support in the settled 
rule of statutory construction that general legis¬ 
lation must give way to special legislation on the 
same subject, whether the provisions are found in 
the same statute or in different statutes; and 
generally the provisions must be interpreted so as 
to embrace only cases to w T hich the special provi¬ 
sions are not applicable.” 

In the case of Townsend v. Little, 109 U. S. 504, 512, 
wdiich involved title to real property, the court said: 

“Appellant contends, however, that as the 
deed, executed by the Mavor of Salt Lake Citv to 
Townsend, was without witnesses as required by 
the general law’ of the territory, it did not convey 
the legal title. But the Act of the Territorial 
Legislature, providing for the conveyance to oc¬ 
cupants, by the mayor, of lands included in the 
town site, did not require witnesses to his deed. 

It morelv directed that ‘deeds of convevanee for 
• %> 

the same shall be executed bv the mavor of the 

% V 

city or town under the seal of the corporation.’ 
According to the well settled rule, that general and 
specific provisions, in apparent contradiction, 
whether in the same or different statutes and with¬ 
out regard to priority of enactment, may subsist 
together, the specific qualifying and supplying ex¬ 
ceptions to the general, this provision for the ex¬ 
ecution of a particular class of deeds is not con¬ 
trolled by the law’ of the territory requiring deeds 
generally to be executed with tw’o witnesses. Pease 
v. Whitney, 5 Mass., 380; Nicholas v. Bertram, 3 
Pick., 341, The State ex rel. Fodsdick vs. Perrys - 
bury, 14 Ohio St., 472; London, etc. Railway v. 
Wandsworth Board of TLorA’s, Law Rep. 8 C. P., 
185; Bishop on the Written Laws, sec. 112a. The 
deed of the mayor of Towmsend having been ex¬ 
ecuted in conformity w’ith the special Act, w’as 
therefore, valid and effectual to convey the legal 
title.” 
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In the case of Kepner vs. United States (195 U. S. 
100) the defendant had been indicted and tried in the 
Philippine Islands. At that time there was a mixture 
of the old Spanish Law and the Military Law prevail¬ 
ing in the Philippines. Upon trial in the court of first 
instance, without a jury, the defendant was acquitted. 
Upon appellate proceedings by the United States to the 
Supreme Court the judgment of the court below was 
reversed, and the defendant was found guilty and sen¬ 
tenced to a term of imprisonment. Meanwhile Con¬ 
gress had passed a law which provided that the provi¬ 
sions of the Constitution relating to being twice placed 
in jeopardy for the same offence would be applicable 
to the Philippine Islands. Upon the appeal to the Su¬ 
preme Court the defendant claimed that he had been 
placed in jeopardy a second time by the appellate pro¬ 
ceedings and contrary to the Constitution of the United 
States. The Supreme Court said that the Act of Con¬ 
gress had superseded the statutes, and that therefore 
after the defendant had been acquitted by the trial 
court, he could not again legally be placed on trial in 
the Appellate Court. The court held that the old 
Spanish Law which had been in existence prior to the 
enactment of Congress, in so far as it related to this 
particular subject matter, had been superseded by the 
later statute. In the course of its opinion, the Court 
said (p. 125): 

“It is a well settled principle of construction 
that specific terms covering the given subject 
matter will prevail over general language of the 
same or another statute which might otherwise 
prove controlling. In re Rouse, Hazard & Co., 
91 Fed. Rep. 96, 100, and cases therein cited; 
Townsend v. Little, 109 U. S. 504, 512/ ’ 

In Gassenheinier v. District of Columbia, 6 App. 
D. C. 108, the appeal was from a judgment of the Su- 
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prerae Court of the District of Columbia on demurrer 
to an information charging violation of the Act of Con¬ 
gress of March 3, 1893, which regulated the liquor traf¬ 
fic. The court, while it held that the lower court was 
right in overruling the demurrer on the grounds set 
forth, nevertheless held that the court had no jurisdic¬ 
tion of the case, because the Act of Congress of March 
3, 1893 prescribed “that prosecution for violations of 
the provisions of this Act shall be on information filed 
in the Police Court”. It was argued that the Supreme 
Court of the District of Columbia had concurrent juris¬ 
diction with the Police Court, because a prior statute 
(Sec. 1049) of the Revised Statutes for the District of 
Columbia gave concurrent jurisdiction to the Police 
Court and the Supreme Court when sitting as a criminal 
court. It was urged “that when a court, especially a 
court of general jurisdiction, has cognizance of a sub¬ 
ject-matter under existing law, its authority to proceed 
in such matter will not be divested or impaired by any 
subsequent legislative enactment, unless in such sub¬ 
sequent legislative enactment express prohibitory words 
are used against that jurisdiction.” The case of Com¬ 
monwealth v. Hudson , 11 Gary (Mass.) 65, was cited as 
supporting this contention. The court of appeals of 
the District of Columbia in its opinion, at p. 116, how¬ 
ever, said: 

“But the rule, though correctly enough stated 
for the purposes of that case, was stated too 
broadly for general application. The language 
of Tindal, Chief Justice, in the case of Crisp v. 
Banbury , 8 Bingham, 394, in the English Court 
of Common Pleas, in which he says, ‘It is un¬ 
doubtedly true that the jurisdiction of the su¬ 
perior courts at Westminster is not to be ousted 
except by express words or by necessary implica¬ 
tion,’ states the rule more accurately. For, while 
repeal by implication is said not to be favored, 
it is beyond question true that there may be 
repeal by necessary implication as well as by ex- 


39 


press words; and there is no reason why the 
jurisdiction conferred upon courts might not be 
ousted or repealed by the one mode as well as 
by the other, provided the implication is suf¬ 
ficiently strong for the purpose. 

“Now, it has been repeatedly decided by the 
Supreme Court of the United States, that when a 
later act is plainly intended to be a substitute for 
all previous acts, or when it clearly intends to pro¬ 
vide the only rule which shall govern in a spe¬ 
cified matter f or when it creates new rights or 
new offences and prescribes specific remedies or 
punishments, it necessarily repeals pro tanto all 
previous enactments upon the same subject-matter. 
Barnet v. Muncie National Bank , 98 U* S. 555; 
United States v. Claflin f 97 U. S. 546; Cook County 
National Bank v. United States , 107 U. S. 445; 
Pana v. Bowler , 107 U. S. 529; United States v. 
Tynen, 11 Wall. 88; Norris v. Crocker , 13 How., 
429. 

“Exceedingly in point is the case of Crisp v. 
Banbury , 8 Bingham, 394, supra, in which it ap¬ 
pears that there had been a statute enacted re¬ 
quiring that certain disputes should be referred 
to arbitration. Notwithstanding the statute, suit 
was brought in the court of common pleas upon 
a controversy that fell wfithin the category pro¬ 
vided for in the statute. The statute contained 
no express repeal of the jurisdiction of the ordi¬ 
nary tribunals. But the court of common pleas, 
by Chief Justice Tindal, after enunciating the gen¬ 
eral rule as heretofore cited, held that the require¬ 
ment of the statute was peremptory, and that 
it operated by necessary implication to oust the 
jurisdiction of the court of common pleas. Our 
statute in the present case is no less peremptory, 
and operates no less to confer exclusive juris¬ 
diction upon the Police Court.” 


The case of U. S. v. Mason , 33 App. D. C., 350, was an 
action brought by the United States to recover $150 
paid to a military officer on a claim filed by him and al- 
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lowed by the auditor for the War Department, to cover 
the value of a horse lost in military service. It was al¬ 
leged by the Government that the payment had been 
made through mistake 4 4 for the reason that the loss 
did not come within the provisions of the law under 
which it had been settled and paid, and further, that 
the said horse was not worth the said sum.” The de¬ 
murrer of the defendant was sustained, and the plaintiffs 
having declined to amend, judgment was entered for 
the defendant. From this judgment the United States 
appealed. The Court, at p. 353, said: 

“1. The determination of defendant’s claim 
and the payment thereof were made under the 
authority of the Act of Congress approved March 
3, 1885, entitled ‘An Act to Provide for the Set¬ 
tlement of Claims of Officers and Enlisted Men of 
the Army for Loss of Private Property Destroyed 
in the Military Service of the United States.’ 23 
Stat, at L. 350, chap. 335, U. S. Comp. Stat. 1901, 
p. 173. So much of said act as is of importance 
in the consideration of this case provides: 

‘That the proper accounting officers of the 
Treasury be, and they are hereby, authorized and 
directed to examine into, ascertain, and determine 
the value of the private property belonging to 
officers and enlisted men in the military service 
of the United States which has been, or may here¬ 
after be, lost or destroyed in the military service, 
under the following circumstances: 

‘First: When such loss or destruction was 
without fault or negligence on the part of the 
claimant. * * :fe Provided, that any claim which 
shall be presented and acted on under authority 
of this act shall be held as finally determined, 
and shall never thereafter be reopened or con¬ 
sidered.’ 

“The first proposition on which the appellants 
rely for the reversal of the judgment is, that the 
conclusiveness of the decision of the Auditor un¬ 
der the aforesaid act is qualified by certain pro¬ 
visions incorporated in the general appropriation 
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act, approved July 31, 1894, which contemplated 
a radical change in the mode of examining and 
allowing accounts against the United States. (28 
Stat, at L. 207 et seq. chap. 174, U. S. Comp. Stat. 
1901, p. 161.) Section 8 thereof, which is specially 
relied on, reads follows: 

“ ‘The balances which may, from time to 
time, be certified by the Auditors to the Division 
of Bookkeeping and Warrants, or to the Post¬ 
master General, upon the settlements of public 
accounts, shall be final and conclusive upon the 
executive branch of the government, except that 
any person whose accounts may have been settled, 
the head of the executive department, or of the* 
board, commission, or establishment not under the 
jurisdiction of an executive department, to which 
the account pertains, or the Comptroller of the 
Treasury, may, within a year, obtain a revision 
of the said account by the Comptroller of the 
Treasury, whose decision upon such revision shall 
be final and conclusive upon the executive branch 
of the government: Provided , That the Secre¬ 
tary of the Treasury may, when, in his judgment, 
the interests of the government require it, sus¬ 
pend payment and direct the re-examination of 
any account/ 

“In support of this proposition it is contended 
that the action of the Auditor under the former 
act is conclusive unless, and only unless, within 
a year from the date of his settlement, the account 
shall be revised by the Secretary, Comptroller of 
the Treasury upon the application of the claim¬ 
ant, the Secretary of War, the Secretary of the 
Treasury, or by the Comptroller of his own mo¬ 
tion. We are of the opinion that this is not the 
necessary effect of the later act. It seems to con¬ 
template the settlement of accounts in general 
with the government, and does not in terms em¬ 
brace the claims arising under the act of 1885, 
which creates a special liability of the United 
States, not previously recognized by general law, 
and provides a special tribunal for the adjudica¬ 
tion of claims presented thereunder. Repeals by 
implication are not favored, and it is also true 
that general and specific provisions, in apparent 
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contradiction, whether in the same or different 
statutes, and without regard to priority of 
enactment, may subsist together, the specific quali¬ 
fying and supplying exceptions to the general, 
unless there is something else to indicate that 
the later provision was intended to amend, or 
exclude the operation of, the other. Townsend v. 
Little, 109 U. S. 504, 502, 27 L. ed. 1012, 1015, 3 
Sup. Ct. Rep. 357.” 

In Washington Terminal Company v. Sampson, 53 
App. D. C. 179, the court said: 

“This case comes here on a writ of error to 
the municipal court for the District of Columbia, 
in which Sampson, the plaintiff below, defendant 
in error here, recovered judgment on the verdict 
of a jury in his favor against the Washington 
Terminal Company, a common carrier by railroad 
in the District. 

“The main question at issue is whether or not 
the defense known as assumption of risk is avail¬ 
able in this case. The discussion, therefore, is 
first directed to the question as to whether the 
statute commonly known as the Federal Em¬ 
ployers’ Liability Act of June 11, 1906 (34 Stat. 
232), or the Federal Employers’ Liability Act of 
April 22, 1908 (Comp. St. Secs. 8657-8665), is the 
statute in force, and under which recovery may 
be had, if at all, in this suit; the Terminal Com¬ 
pany contending that the latter and not the former 
act controls. 

“The earlier act relates to common carriers in 
the District of Columbia and elsewhere, while the 
later one relates to liability of common carriers 
by railroad. By the former the defense of as¬ 
sumption of risk in cases of the character now 
before us was abolished. Philadelphia B. & W. 
R. Co. v. Tucker, 35 App. D. C. 123, affirmed 220 
U. S. 608, 31 Sup. Ct. 725, 55 L. Ed. 607. Under 
the later statute that defense was not abolished, 
except in the cases especially referred to in sec¬ 
tion 4 thereof (Comp. St. Sec. 8660). Seaboard Air 
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Line v. Horton, 233 U. S. 492, 34 Sup. Ct. 635, 58 
L. Ed. 1062; L. R. A. 1915C, 1 Ann. Cas. 1915B, 
475; Jacobs v. 8. R. Co., 241 U. S. 229, 36 Sup. Ct. 
588, 60 L. Ed. 970. 

“It is unnecessary to enter into any lengthy 
discussion as to precisely how far the act of 1908 
repealed the act of 1906; that it did repeal it was 
the opinion of the Suprene Court of the State 
of Washington, although that precise question, 
as appellee points out, was not directly before the 
court for consideration. Walsh v. Alaska Steam¬ 
ship Co., 101 Wash. 295, 172 Pac. 267. See, also, 
Roberts on Federal Liability of Carriers, 979. 

“(1) We think, in view of the fact that the 
two acts treat of the same subject-matter, namely, 
the liability of common carriers, the former re¬ 
lating to common carriers of every description 
and the latter to common carriers by railroad, 
that the later act was designed at least to provide 
an exclusive remedy against common carriers of 
the latter class. This view is confirmed by the 
provision of the last section of the act of 1908 that 
it should not affect any proceeding or right of 
action under the earlier act. If Congress had in¬ 
tended that the act of 1906 as to common carriers 
by railroad was to be continued in force, that 
saving provision would have been unnecessary, 
and in addition it is hardly to be supposed that 
it intended that the two acts providing for re¬ 
lief in the same class of cases, one allowing the 
defense of assumption of risk and the other not, 
should concurrently be in force and effect. 

“(2) The act of 1908 is the latest expression 
of legislative will, and no good reason presents 
itself why the Terminal Company, a common car¬ 
rier by railroad, is not entitled to the benefits 
thereof .’ 1 

In Pana vs. Bowler, 107 U. S. 529, it appeared that 
an Act passed in 1867 incorporated a railroad in the 
State of Illinios, this Act containing a provision that 
towns might make donations toward the expense of con- 
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structing the railroad not to exceed $30,000. In 1869 an¬ 
other Act was passed, amendatory of that Section of the 
Charter of the Railroad and providing that towns could 
make donations for the purpose of aiding in the con¬ 
struction of the Railroad, but placing no limitation upon 
the amount which might thus be donated. In the Town 
of Pana provisions were made for the donation of $100,- 
000 toward the construction of the railroad and bonds 
to that amount were issued accordingly. The validity 
of the bonds was questioned, and the court held that the 
later statute had superseded the earlier statute and that 
the limitation which had been placed upon the donation 
in the earlier statute had been repealed by implication. 
The court said: 

“It thus appears that Sec. 10 of the amenda¬ 
tory act covered the entire subject embraced by 
sects. 9 and 10 of the original act. It related to the 
same railroad company; it prescribed different 
methods of procedure in reference to the same sub¬ 
ject, and embraced entirely new provisions, thus 
plainly showing that it was intended as a sub¬ 
stitute, pro tanto, for the original act. Section 
10 of the amendatory act therefore operated as 
a repeal, by implication of sects. 9 and 10 of the 
original act, and removed the restriction limit¬ 
ing to $30,000 the amount which could be donated 
by a township to the railroad company. United 
States v. Tijnen , 11 Wall. 88; Henderson's To- 
bacco, id. 652; Murdock v. City of Memphis, 20 id. 
590; King v. Cornell , 106 U. S. 395.’ ’ 

In the case of United States v. Fisher , 109 U. S. 143, 
it appeared that the Congress in 1870, in providing for 
the salaries of judges in the Territory of Wyoming, 
specified that they should have a salary of $3,000 a 
year. In 1877, 1878 to 1879, however, Congress ap¬ 
propriated only $2600 each for the salaries of the judges 
and the Act of Congress in making such appropriations 
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specified that the amounts so appropriated should be in 
full compensation for the services rendered as judges 
in all these territories, among such territories being 
Wyoming. One of the judges instituted suit in the Court 
of Claims, in which he alleged that the Congress having 
provided that the salaries of judges should be $3,000 per 
year, and only $2600 having been appropriated for that 
purpose, he was entitled to judgment for the difference. 
The court dismissed the claim. The opinion stated 
(p. 145) that certain well settled rules of interpretation 
are applicable to this case. One is that a legislative act 
is to be interpreted in accordance with the intention of 
the legislation apparent upon its face. Another is 
that, if possible, effect must be given to every clause, 
section, and word of the statute, and a third that where 
two acts are irreconcilable, the later repeals the earlier 
act, even though there is no express repeal. After cit¬ 
ing a number of cases, the Court continued: 

“Applying these rules, we think that the ap¬ 
propriation acts above referred to, so far as they 
concern the question in hand, are susceptible of 
but one meaning. Placing side bv side the two 
clauses of the statute which relate to this contro¬ 
versy, their plain effect is to appropriate $2,600 
for the salary of the appellee for one year, and to 
declare that the sum so appropriated shall be in 
full compensation for his services as chief justice 
for the year specified.’’ 

In the case of Murdock v. Mapor of Memphis , 20 Wall. 
590, there was involved the question of the powers of the 
Supreme Court of the United States as they related to 
judgments and decrees from State Courts, and in this 
connection the court was called upon to construe the 
Judiciary Act of 1789 and an amendment of the Judi¬ 
ciary Act, which was passed in 1867. After having re¬ 
viewed the two acts side by side, the Court, in a very 
elaborate opinion, held that the earlier statute had been 
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superseded by the late statuter In the course of the 
opinion, Mr. Justice Miller said: 

“A careful comparison of these two sections 
can leave no doubt that it was the intention of 
Congress, by the latter statute, to revise the entire 
matter to which they both had reference, to make 
such changes in the law as it stood as they thought 
best, and to substitute their will in that regard 
entirely for the old law upon the subject. We are 
of the opinion that it was their intention to make 
a new law so far as the present law differed from 
the former, and that the new law embracing all 
that was intended to be preserved of the old, 
omitting what was not so intended, became com¬ 
plete in itself and repealed all other law on the 
subject embraced within it. The authorities on 
this subject are clear and uniform.” 

In Sweet v. United States, 228 Fed. 421, in the Sylla¬ 
bus which was prepared by the court it is said: 

“Where ff rncral lairs treating of many sub¬ 
jects and a lair treating of one of those subjects, 
or one particular case , are inconsistent, they must, 
if possible, stand and be given effect together, the 
former as the general law, and the latter as the 
lair of the particular case or subject.” 

The Court at the begining of its opinion makes the follow¬ 
ing statement (p. 422). 

“By the terms of the Enabling Act of the State 
of Utah, the United States granted sections 2, 16, 
32, and 36 in every township in that state to the 
state for the support of common schools. The act 
contained no exception or reservation of mineral 
lands from this grant. 28 Stat. 107, approved 
Julv 16, 1894. In the vear 1904 the state of Utah 
contracted to sell section 32 in township 15 south, 
range 8 east of Salt Lake meridian, to George T. 
Badger, who assigned his contract to Arthur A. 
Sweet in 1906. Sweet paid the state for the land 
and was demanding his deed when, in 1907, the 
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United States brought this suit against him to 
quiet the title in itself, on the ground that the 
section was well known coal land when the state 
was admitted into the Union, and for that reason 
never passed to the State. The court below 
sustained the claim of the government and the 
administrator of the estate of Arthur A. Sweet, 
who had died meanwhile, appealed. He complains 
that the evidence established the fact that the 
land in question was not well known coal lands, 
and that, if it was, it was granted to the state by 
the Enabling Act.” 

The point was made in this case by the court that the 
grant of the lands in question was contrary to the settled 
public policy of the nation, theretofore declared in prior 
legislation, to except mineral lands from its grants. 
Commenting on these prior laws, the Court said (P. 
426): 


“They are parts of the general laws of the 
United States relative to the sale and disposition 
of its public lands by the officers of its Land De¬ 
partment, and they in no way disqualify the 
Congress itself that made them from disposing 
of those lands by subsequent grants at any time 
before the rights of private parties have attached 
to them under the general laws. Moreover, if this 
view were incorrect, and if there were in any 
of the acts of Congress to which reference has 
been made, or in any other of its acts, a restric¬ 
tion or prohibition of the grant of the mineral 
lands in these school sections, the Congress which 
made such restriction or prohibition could repeal 
it in whole or in part, and it has clearly done so 
to the extent necessary to validate the grant of 
the mineral lands in the Utah school sections.” 

The Court further quoted from U. S. vs. Trans- 
Missouri, etc 166 U. S. at p. 340, as follows: 

“The public policy of the government is to 
be found in its statutes, and when they have not 
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directly spoken, then in the decisions of the courts 
and the constant practice of the government 
officials; but when the law-making power speaks 
upon a particular subject over which it has con¬ 
stitutional power to legislate, public policy in such 
a case is what the statute enacts. ,, Dewey vs. 
U . 8., 178 U. S. 510, 521, 20 Sup. Ct. 981,* 442, 
Ed. 1170. 

And again, p. 423: 

“Congress had the power to make or to with¬ 
hold this grant in whole or in part. It had abso¬ 
lute power to reserve or except from the grant 
a part of or all the mineral lands in the state. 
Its attention was unavoidably called to the excep¬ 
tions to the grant it would make, for it expressly 
provided in section G that lands in permanent 
reservations for national purposes should be fore- 
ever excepted from the grant, and that lands in 
Indian, military, or other reservations should be 
excepted until the reservation was extinguished. 
Nevertheless, it did not except or reserve mineral 
lands from the grant. And where a legislative 
body makes a plain grant or provision, and makes 
no exception to it, the legal presumption is that 
it intended to make none, and it is not the province 
of the courts to do so. A fortiori, is it true that, 
where a legislative body has made a grant or 
provision, and has itself carefully considered and 
specified the exceptions to it, the courts may not 
lawfully strike out the exceptions made, or add 
others which the enacting body excluded. Such 
a proceeding would pass the bounds of construc¬ 
tion and would constitute reprehensible judicial 
legislation.” 

In Jackson v. C. R. 1. & P. Railway, 178 Fed. 434, the 
Court said: 

“And the rule is that when we have one statute 
of general application, and another applying to 
specific cases, that as to such specific cases the 
later statute only can be invoked.” 
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In the case of McKee v. United States, 8 Wall. 163, 
it appeared that, in 1861, Congress had passed a law 
which provided that under certain conditions persons 
could secure a license to engage in business with per¬ 
sons who were within the territorial limits of the Con¬ 
federate States. In 1862 Congress provided that prop¬ 
erty of persons who were officers of the Confederate 
Government should be confiscated, whether in the hands 
of the original owner or otherwise. McKee had a license, 
and he had purchased property from an officer of the 
Confederate Government. The property was confiscated 
and destroved. It was the contention of McKee that 
by virtue of his license he was entitled to the property. 
The court, however, held that the Statute under which 
the license had been issued had been superseded by the 
later statute, stating 4 ‘in that particular in which the 
prior and the later act cannot consistently stand together, 
the later act must be taken, pro tanto, as a modification 
or repeal of the former.” 

In the case of United States vs. Auffmordt, 122 U. S., 
197, the United States brought suit to recover certain 
monies in the United States District Court for the South¬ 
ern District of New York, these moneys being alleged to 
be the value of goods claimed to have been forfeited to 
the United States, because of the violation of the Cus¬ 
toms Laws regarding the importation of the goods. It 
was claimed that the goods must be forfeited and, in ad¬ 
dition, a certain penalty be paid. The question was raised 
as to whether the United States had the right to proceed 
under the statute under which the case had been prose¬ 
cuted, inasmuch as there was a later statute, the pro¬ 
visions of which differed from that of the earlier statute. 
The court held that the later statute had by implication 
repealed the earlier statute, and that in consequence the 
United States had no right to bring suit under the earlier 
act. 
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In the United States v. The Utah Power & Light Co., 
209 Fed. 554, the United States by a bill in equity sought 
to enjoin what was claimed to be a trespass upon certain 
lands of the United States situate in the State of Utah. 
The Power Company claimed to have certain rights 
under the general land laws and, acting under such claim, 
was endeavoring to erect a power station, at a water way, 
for the purpose of distributing electricity through that 
section of the country. Before the Power Company had 
gone upon tlie property, the Congress had passed an act 
which provided that the Interior Department, or the 
Land Office, should make regulations in regard to the 
establishment of power plants for the purpose of gen¬ 
erating electricity, and it was the contention of the 
Government that inasmuch as the power company had 
not obtained rights under this specific act, they were 
without authority so to act. In rendering its decision 
the court was careful to point out that the Government 
did not contend that Section 2339 of the Revised Statutes 
had been entirely repealed, but merely that the sub¬ 
sequent act of 1896 had withdrawn from the operation 
of that section the subject of generating, manufacturing, 
or distributing electric power, the manner of acquiring 
the right of way over public lands for that purpose, and 
the nature and extent of such right (p. 561). 

“The Government made no claim therefor that 
the subject of the erection of these generating 
plants and the right of way over the property was 
a matter which had been withdrawn from the 
general legislation.” 

The court upheld this contention of the Government 
(p. 561). 

“The terms of the original statute are broad 
enough to include the specific form of manufacture 
now under consideration.” 
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The court then said (p. 562): 

“The result is that whatever rights to burden 
the public lands may have been recognized or con- 
. firmed by Section 2339 of the Revised Statutes, 
those involving the generation, manufacture and 
distribution of electric power have been with¬ 
drawn, modified and restricted by the subsequent 
Act of Mav 14, 1896.” 

In D’Esterre v. City of New York y 104 Fed. Rep., 
605, the question was as to whether bonds which had been 
issued by a municipality were valid obligations of the 
municipality, inasmuch as they had not been issued un¬ 
der the provisions of the general statute. In this case 
there was a special statute which prescribed a course of 
procedure different from that laid down by the general 
statute. The bonds in question had been issued under 
the special statute which applied to a particular town¬ 
ship. The court held that inasmuch as the bonds had 
been issued in conformity with the provisions of the 
special statute, they were legal inasmuch as the General 
Statute had been rendered inoperative by reason of the 
enactment of the special statute. 

In Saunders v. United States, 114 Fed. 42, it appeared 
that the Revised Statutes of the United States provided 
generally for the salaries of collectors. Later a special 
statute was passed by the Congress which fixed the 
salary of the collector at Takoma, Washington. The 
salary thus fixed for the Collector in the City of Takoma 
differed from that provided in the general law, and the 
question at issue was as to whether the Collector at 
Takoma was entitled to claim compensation under the 
general statute or whether the special statute was con¬ 
trolling. The court said: 

“Can this Act subsist with Section 2670 of the 
Revised Statutes? In answering in the negative, 
we are not unmindful of the rule invoked by plain¬ 
tiff in error; that repeals by implication are not 
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favored. But two acts may not be in express terms 
repugnant for one to work a repeal of the other. 
The later act mav be intended as a substitute for 
the prior act and will hence operate as a repeal of 
that act.” 

In Jackson v. The Railroad , 178 Fed. 432, the action 
was for recovery because of the death by the alleged 
wrongful act of two defendants, the railroad and its 
principal foreman of the gang of men. The railroad was 
incorporated in a state other than the state in which the 
action was brought, although the individual defendant 
was a resident of the state in which the action was 
brought. The railroad sought to have the case removed 
from the state court to a Federal Court, claiming that it 
was a resident of a state other than the state in which 
the plaintiff was a resident, which thus created a 
diversity of citizenship. The plaintiff on the other hand 
claimed that there was a resident defendant, a co-de¬ 
fendant of the railroad who was individually a resident 
of the state in which the action had been brought, and 
that therefore the case could not be transferred to a 
Federal Court. It was claimed that the action was 
severable in that the only cause of action that could be 
maintained against the railroad was a cause of action 
which would arise under the Employers’ Liability Act 
which was passed by Congress in 1906 and amended in 
1908, which Act was operative in the state. The court 
held that action could only be maintained, under the Em¬ 
ployers’ Liability Act, against the railroad; and that 
the right of action against the railroad was severable 
from the right of action against the individual; that the 
later statute had superseded the earlier statute, and that 
the railroad therefore had the right to have the action 
against it removed from the state court to the Federal 
Court. 
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In the case of McGlashan v. United States, 71 Fed. 
434, the question involved the forfeiture of a bond. The 
United States Court for the District of Kansas was given 
jurisdiction of offenses committed in the Indian Terri¬ 
tory, and the United States Court in the District, under 
the provisions of the statute, should be held the first 
Monday in September. A subsequent act provided for 
the first division of the District Court of Kansas and 
made this court, held at Wichita, the second division of 
that District, and also provided that the Court should 
hold its term on the second Monday of September, in¬ 
stead of the first Monday of September. The Court held 
its term on the first Monday of September, and at such 
term the bond was forfeited. The Appellate Court held 
that the bond should not have been forfeited because the 
later act had superseded the earlier act, and the court 
could hold the term only in accordance with the provi¬ 
sions of the second act. 

In the case of Jackson v. Cravens , 238 Fed. Rep. 117, 
it appeared that Section 129 of the Judicial Code provi¬ 
des for appeals from the District Courts of the United 
States to the Circuit Court of Appeals from orders of 
the District Court either granting or denying an injunc¬ 
tion. In that case a bill in equity was filed to enjoin a 
state official, it being alleged that the state statute under 
which this officer was attempting to act, was unconstitu¬ 
tional. It also appeared that a later statute, which be¬ 
came Section 366 of the Judicial Code, provided the 
method by which an injunction should be issued when the 
constitutionality of a state statute was brought in ques¬ 
tion. It provided, among other things, that the District 
Judge had the right to call to his aid the Circuit Judge 
and also another District Judge. The presiding judge 
acted in accordance with the terms of such later statute. 
The three judges accordingly heard the petition for a 
temporary injunction and denied the petition. The de- 
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fendant thereupon brought an appeal to the Circuit 
Court of Appeals and was there met by a motion to 
dismiss on the ground that he had no right to appeal. 
The appellant sought to sustain his appeal by reference 
to the provisions of Section 129 of the Judicial Code, 
which applied to appeals generally from orders either in 
granting or denying a temporary injunction. The court 
in dismissing his appeal did so on the ground that Sec¬ 
tion 36G of the Judicial Code had specially provided for 
the method of procedure with regard to injunctions and 
the applications for preliminary injunctions where the 
state statute was brought in question, by providing direct 
appeal to the Supreme Court of the United States. The 
later statute allowing the direct appeal was merely sup¬ 
plementary to the other, but controlled the special class 
of litigation. After reviewing the sections just before 
referred to, the court says (p. 120): 

“For these reasons we see no reason for departing 
from the settled rule of statutory construction 
recognized by the Supreme Court, that the general 
terms of a prior statute are not to be considered 
as covering the particular terms of a subsequent 
statute, but, on the contrary, the latter are to be 
considered as withdrawn from the operation of 
the former, unless for good reason.’’ 

After citing cases, the court continues: 

“We think the contention of appellants also 
conflicts with the rule of construction that where 
the statute provides a new specific and complete 
remedy and fully covers the subject-matter, the 
provisions of the statute will be looked to alone, 
and resort will not be had to prior existing general 
remedies as cumulative.” 

In the case of Henrietta Mining & Milling Company 
v. Gardner , 173 U. S. 123, the property of a non-resident 
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corporation had been seized on an attachment issued be¬ 
fore judgment. A statute of the Territory of Arizona 
provided that attachment as to the property of a non¬ 
resident might be issued at the time the suit was filed; 
but a later statute, passed in 1891, provided that the 
attachment might be issued after summons had been 
issued, following the filing of the suit. The attachment 
in this case was issued upon the filing of the suit but be¬ 
fore the summons had been issued, and the question 
therefore arose as to whether the later statute had 
superseded the earlier statute. The court held that the 
later statute had superseded the earlier statute and that 
inasmuch as the attachment had issued before the sum¬ 
mons was issued, and the requirements of the later 

I 

statute had not been met, therefore the attachment was 
illegal. 

In the case of Bur nap v. The United States , 252 U. S. 
512, Burnap was employed by the Secretary of War in 
the capacity of landscape architect, in the office of Pub¬ 
lic Buildings & Grounds, in the District of Columbia. The 
Secretary of War made the appointment under the pro¬ 
vision which gave the head of a Department the au¬ 
thority to employ employees generally. Later, however, 
when the office of Public Buildings & Grounds was 
created, this particular office of architect was provided 
for in the making of appropriations for that office. When 
Burnap had been discharged by the Engineer Officer in 
charge of the office of Public Buildings & Grounds, he 
claimed that the discharge was illegal, that he was em¬ 
ployed by the Secretary of War, and that accordingly 
the officer in charge of Public Buildings & Grounds was 
without authority to discharge him. The court, however, 
in reviewing the case, denied Burnap’s right to recover, 
holding that when the special statute was passed relat¬ 
ing to this particular subject-matter, it took this official 
out of the general statute, and that therefore the officer 
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in charge of Public Buildings & Grounds, being vested 
with authority to make the appointment, had as an in¬ 
cident thereof the authority to discharge. 

One of the most frequently cited cases among the 
opinions handed down by the Supreme Court of the 
United States is that of United States v. Tynen, 11 Wall. 
88. The opinion in this case was delivered by Mr. Justice 
Field, in the course of which he said (p. 92): 

“There is no express repeal of the thirteenth 
section of the Act of 1813 declared by the Act of 
1870, and it is a familiar doctrine that repeals by 
implication are not favored. When there are two 
acts on the same subject, the rule is to give effect 
to both, if possible. But if the two are repugnant 
in any of their provisions, the latter act, without 
any repealing clause, operates to the extent of the 
repugnancy as a repeal of the first; and even 
where two acts are not in express terms repug¬ 
nant, yet if the latter act covers the whole subject 
of the first, and embraces new provisions, plainly 
showing that it was intended as a substitute for 
the first act, it will operate as a repeal of that 
act. * * ' When repugnant provisions like these 
exist between two acts, the latter act is held, ac¬ 
cording to all the authorities, to operate as a re¬ 
peal of the first act, for the latter act expresses 
the will of the Government as to the manner in 
which the offences shall be subsequently treated.’’ 

This long line of cases, each with facts closely anal¬ 
ogous to those of the case at bar, indicate that, from 
very early times, the courts have, with unanimity held 
that when a later act is plainly intended to be a substitute 
for all previous acts, or when it clearly intends to pre¬ 
scribe the only rule which shall govern in a specific case, 
such later act necessarily repeals, pro tanto, all previous 
legislation upon the same subject. 
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Nowhere has the rule been more tersely stated than 
by this court itself when, in the Grosheimer case (supra) 
6 App. D. C., at p. 116, it said: 

“For, while repeal by implication is said not 
to be favored, it is beyond question true that there 
may be repeals by necessary implication as well 
as by express words; and there is no reason why 
the jurisdiction confererd upon courts might not 
be ousted or repealed by the one mode as well as 
by the other, provided the implication is suf¬ 
ficiently strong for other purpose.” 

Applying these well established principles of statu¬ 
tory construction to the general statutes and the special 
statutes herein, the inevitable conclusion is, it is respect¬ 
fully submitted, that the Acts of February 8th and Feb¬ 
ruary 27th, 1924, superseded the general statutes relat¬ 
ing to the prosecution of criminal cases on behalf of the 
United States, in so far as they arise out of the Naval oil 
leases, and that these later acts vest the authority to 
prosecute and, therefore, to appear before the Grand 
Jury, in special counsel, exclusively, to the exclusion 
of the United States Attorney and to the exclusion 
of special assistants to the Attorney General and to the 
exclusion of anyone and everyone sought to be appointed 
or seeking to conduct these cases, other than in ac¬ 
cordance with the provisions of the Acts of February 8th 
and February 27th, 1924. As was well said in Magone v. 
King, 51 Fed. 525, at p. 526: 

“The settled rule of statutory construction is 
that general legislation must give way to special 
legislation on the same subject, whether the pro¬ 
visions are found in the same statute or in dif¬ 
ferent statutes; and general provisions must be 
interpreted so as to embrace only cases to which 
the special provisions are not applicable;” 
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That it was intended by the Acts of February 8th and 
February 27th, 1924, to vest in special counsel, who 
should be appointed by the President by and with the 
advice and consent of the Senate, exclusive authority to 
conduct the criminal prosecutions herein involved, is con¬ 
firmed by reference to the legislative history of the acts 
now under consideration. 

We are familiar with the rule that debates in Con¬ 
gress are not appropriate sources of information from 
which to discover the meaning of the language of a 
statute passed by that body. But we are also familiar 
with the equally well established rule that, when con¬ 
sidering the application of a statute, the courts may have 
recourse to the history of the legislation and the general 
environment and surroundings at the time of its enact¬ 
ment. 

That principle was recognized even in the case of 
United States v. Trans-Missouri Freight Association, 166 
U. S. 290, a case which is sometimes referred to as hav¬ 
ing laid down an opposite rule. In that case, Mr. Jus¬ 
tice Peckham said, at p. 318: 

“Debates in Congress are not appropriate 
sources of information from which to discover the 
meaning of the language of the statute passed by 
that body. The only proper way to construe a 
legislative act is from the language used in the 
act and, upon occasion, by a resort to the history 
of the times when it was passed.” 

The principle laid down by the Courts is that recourse 
may be had to the history of legislation and the debates 
in Congress, not for the purpose of determining the 
meaning of the language of the statute, but for the pur¬ 
pose of determining the proper application of the statute. 

In United States v. St. Paul M. &' M. Ry. Co., 247 U. S. 
310, the Supreme Court, in reversing the decision of the 
lower court, at p. 318, said: 
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“It is not our purpose to relax the rule that 
debates in Congress are not appropriate or even 
reliable guides to the meaning of the language of 
an enactment. United States v. Trans-Missouri 
Freight Assn., 166 U. S. 290, 318. But the reports 
of a committee, including the bill as introduced, 
changes made in the frame of the bill in the course 
of its passage, and statements made by the com¬ 
mittee chairman in charge of it, stand upon a dif- . 
ferent footing, and may be resorted to under 
proper qualifications. Blake v. National Banks, 
23 Wall. 307, 317; Holy Trinity Church v. United 
States, 143 U. S. 457, 464; Dunlap v. United States, 
173 U. S. 65, 75; Binns v. United States, 194 U. S. 
486, 495; Johnson v. Southern Pacific Co., 196 U. 
S. 1, 20; Pennsylvania R. R. Co. v. International 
Coal Co., 230 U. S. 184, 198; Five Per Cent. Dis¬ 
count Cases, 243 U. S. 97, 107. The remarks of 
Mr. Lacey, and the amendment offered by him, in 
response to an objection urged by another mem¬ 
ber during the debate, were in the nature of a sup¬ 
plementary report of the committee; and as they 
related to matters of common knowledge they may 
very properly be taken into consideration as 
throwing light upon the meaning of the proviso; 
not for the purpose of construing it contrary to its 
plain terms, but in order to remove any ambiguity 
by pointing out the subject-matter of the amend¬ 
ment. This is but an application of the doctrine 
of the old law, the mischief, and the remedy.’’ 

The court then proceeds to set forth the situation, 
dealing with the previously existing law, the mischief 
and the remedy. It then continued: 

“And we deem the prospective interpretation 
as unreasonable as it is inequitable. It was one 
thing for Congress to pass an act to prevent fur¬ 
ther prosecution of a suit or suits to annul patents 
that already had been made, unlawfully indeed, but 
for the purpose of making good the consequences 
of previous mistakes by the Land Department. 
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Thus far it could act in the reasonable belief that 
it knew the extent and consequences of the im¬ 
munity it was granting. But to say that where 
lieu lands were thereafter certified * * * no suit 
should be maintained * * * would be an entirely 
different matter * * *. We cannot attribute such 
a purpose to Congress without plainer language 
than is contained in this act.” 

It should be noted in connection with the Acts of Feb¬ 
ruary, 1924, that there were no written or printed reports 
of Committees. What usually was contained in the re- 
ports of committees as to the purpose and reason for the 
legislation was set out orally on the floor of the Senate 
and of the House by those who introduced the legisla¬ 
tion and those who advocated it. 

Referring to the rule hereinbefore cited, the Supreme 
Court in the case of Woodward v. de Graffniried, 238 
U. S. 284, at p. 293, says: 

“It is very true that this Act, passed as it was 
during a period of transition in the history of the 
Indian Territory, must be interpreted in the light 
of the situation then existing, and that we should 
have especial regard to the ‘old law’ and the ‘mis¬ 
chief ’ in order to correctly appreciate the ‘rem¬ 
edy.’ And, in view of the great importance of 
the question before us—for it appears that much 
the greater part of the Creek lands were allotted 
during the period intervening between April 1, 
1899, and May 25, 1901,—we have resorted to all 
authentic sources of information within reach in 
order to realize and appreciate the situation that 
presented itself to Congress when the Curtis Act 
was passed. The result is that the view above ex¬ 
pressed respecting the true intent and meaning of 
§11 is most fully confirmed.” 

After referring in detail to the history of the sub¬ 
ject-matter of the litigation, the court continues at page 
295: 
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“This was the origin of the Commission to 
the Five Civilized Tribes, familiarly known as the 
Dawes Commission. Its reports, issued annually 
thereafter, and communicated by the Secretary of 
the Interior to Congress for its information and 
guidance, gave a complete and interesting history 
of the efforts made to further the policy of Con¬ 
gress—efforts beginning in discouragement but 
finally crowned with success. So far as these re¬ 
ports antedate the legislation that is under in¬ 
quiry, they may of course be resorted to as aids 
to interpretation, for the Commission was in a 
verv real sense ‘the eves and the ears’ of Con- 
gross in matters pertaining to affairs in the In¬ 
dian Territory, and legislation was framed with 
a special regard to its recommendations. (See 
Holy Trinity Church v. United States, 143 U. S. 
457, 465; Binns v. United States y 194 U. S. 486, 
495.) We append, in the margin a reference-list 
of these reports.” 

and then, at page 299, the court says: 

“We have set forth in the margin extracts 
from (a) the Senate Committee report just men¬ 
tioned, (b) the House Committee report, and (c) 
the Bill as enacted into law, the latter selected to 
show how its provisions were directed to the mis¬ 
chiefs pointed out in the reports. The italics are 
ours.” 

In the case of Standard Oil Company v. United 
States , 221 U. S. 1, the court at page 50, said: 

“The debates show that doubt as to whether 
there was a common law of the United States 
which governed the subject in the absence of legis¬ 
lation was among the influences leading to the 
passage of the act. They conclusively show, how¬ 
ever, that the main cause which led to the legisla¬ 
tion was the thought that it was required by the 
economic condition of the times, that is, the vast 
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accumulation of wealth in the hands of corpora¬ 
tions and individuals, the enormous development 
of corporate organization, the facility for com¬ 
bination which such organizations afforded, the 
fact that the facility was being used, and that 
combinations known as trusts were being multi¬ 
plied, and the widespread impression that their 
power had been and would be exerted to oppress 
individuals and injure the public generally. 
Although debates may not be used as a means for 
interpreting a statute (United States v. Trans- 
Missouri Freiyht Association, 166 U. S. 318, and 
cases cited) that rule in the nature of things is 
not violated bv resorting to debates as a means of 
ascertaining the environment at the time of the 
enactment of a particular law, that is, the history 
of the period when it was adopted.” 

In the same case Mr. Justice Harlan, concurring in 
part, and dissenting in part, said, at page 83: 

“In order that my objections to certain parts 
of the court’s opinion may distinctly appear, 1 
must state the circumstances under which Congress 
passed the Anti-trust Act, and trace the course of 
judicial decisions as to its meaning and scope.” 

The case of Holy Trinity Church v. U. S ., 143 U. S. 
457, concerned an act prohibiting the importation of con¬ 
tract labor, which was sought to be applied to a preacher 
of the gospel, a resident of England, who came to New 
York City under a contract to enter into the service of 

the Holv Trinitv Church as Rector and Pastor thereof. 
%> • 

The Supreme Court in determining whether this contract 
came within the prohibited act set forth in the statute, 
said at page 458: 

“It must be conceded that the act of the cor¬ 
poration is within the letter of this section, for the 
relation of rector to his church is one of service, 
and implies labor on the one side with compensa¬ 
tion on the other.” 
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The court further pointed out that: 


“Not dy are the general words labor and 
service both used, but also, as it were to guard 
against any narrow interpretation and emphasize 
a breadth of meaning, to them is added ‘of any 
kind’; and, further, as noticed by the Circuit Judge 
in his opinion, the fifth section, which makes speci¬ 
fic exceptions, among them professional actors, 
artists, lecturers, singers and domestic servants, 
strengthens the idea that every other kind of labor 
and service was intended to be reached by the 
first section.” 


While admitting that there was great force to such 
reasoning, the court recited that it could not “think Con¬ 
gress intended to denounce with penalties a transaction 
like that in the present case.” The court then, in order 
to ascertain the scope and purpose of the act, proceeded 
to examine the title thereof and stated: 

“Another guide to the meaning of the statute 
is found in the evil which it is designed to remedy; 
and for this the court properly looks at con¬ 
temporaneous events, the situation as it existed, 
and as it was pressed upon the attention of the 
legislative body.” 

The court further continued, page 463: 

“The situation which called for this statute 
was briefly but fully stated by Mr. Justice Brown, 
when as District Judge he decided the case of 
United States v. Craig, 28 Fed. Rep. 795, 798: ‘The 
motives and historv of the act are matters of com- 
mon knowledge.’ ” 

After considering the surrounding circumstances, 
such as petitions, testimony presented before the commit¬ 
tees of Congress, extracts from the report of the Senate 
Committees, and various historical events, together with 
constitutions of the various states and of the United 
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States and “in view of American life as expressed by its 
laws, its business, its customs and its society ”, the court 
reaches the conclusion, page 4G5: 

“We find, therefore, that the title of the act, 
the evil which was intended to be remedied, the 
circumstances surrounding the appeal to Congress, 
the reports of the Committee of each house, all 
concur in affirming that the intent of Congress was 
simply to stay the influx of this cheap unskilled 
labor.” 

In Binns v. United States, 194 U. S. 486, at page 495, 
the court said: 

“While it is generally true that debates in Con¬ 
gress are not appropriate sources of information 
from which to discover the meaning of the language 
of the statute passed by that body, United States 
v. Freight Association, 166 U. S. 290, 318, yet it is 
also true that we have examined the reports of the 
committees of either body with a view of determin- 
ing the scope of statutes passed on the strength 
of such reports. Iloly Trinity Church v. United 
States, 143 U. S. 457, *464.” 

In the case of McLean v. United States, 226 U. S. 374, 
it was held that recourse could be had to the reports of 
committees to show the purpose of the statute and to 
make the redress as Congress intended. 

“She (the appellant) asserts that the prompt¬ 
ing of the act was to repair an injustice done to 
Major McLean, and, to support the assertion, she 
refers to the report of the committee of the House 
of Representatives and that of the Senate, Fifty- 
third Congress. The reference is justified 
(Oceanic Steam Navigation Co. v. Stranahan, 214 
U. S. 320, 333; Northern Pacific Co. v. Washington, 
222 L T . S. 370, 380) and gives support to the con¬ 
tention that the circumstances which preceded and 
provoked Major McLean’s resignation appealed 
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to Congress, and to redress its consequences Con¬ 
gress authorized his reinstatement, and, to make 
it complete, passed the act of February 24, 1905.’ * 
(p. 380) 

In Duplex Co. v. Deering, 254 U. S. 443, at pages 474 
and 475, the court reiterated the rule: 

“By repeated decisions of this court it has come 
to be well established that the debates in Congress 
expressive of the views and motives of individual 
members are not a safe guide, and hence may not 
be resorted to, in ascertaining the meaning and 
purpose of the law-making body. Aldridge v. 
Williams , 3 How. 9, 24; United States v. Union 
Pacific R. R. Co., 91 U. S. 72, 79; United States v. 
Trans-Missouri Freight Association, 166 U. S. 290, 
318. But reports of committees of House or Sen¬ 
ate stand upon a more solid footing, and may be 
regarded as an exposition of the legislative intent 
in a case where otherwise the meaning of a statute 
is obscure. Bin ns v. United States, 194 U. S. 486, 
495. And this has been extended to include ex¬ 
planatory statements in the nature of a supple¬ 
mental report made by the committee member in 
charge of a bill in course of passage. Binns v. 
United States, supra; Pennsylvania R. R. Co. v. 
International Coed Co., 230 U. S. 184, 198-199; 
United States v. Coca Cola Co., 241 U. S. 265, 281; 
United States v. St. Paul, Minneapolis & Manitoba 
Ry. Co., 247 U. S. 310,318.” 

One of the most recent cases bearing upon this sub¬ 
ject and which indicates the extent to which the Supreme 
Court has gone in considering the legislative history of a 
statute, is that of Carroll v. United States, 267 U. S. 132, 
decided in March 1925. In this case the plaintiffs had 
been indicted and convicted for transporting, in an auto¬ 
mobile, intoxicating liquors, in violation of the National 
Prohibition Act. They attacked the conviction on the 
ground that the trial court had admitted in evidence two 
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of the sixty-eight bottles, found by searching the auto¬ 
mobile. It was contended that such search and seizure 
were in violation of the Fourth Amendment and, there¬ 
fore, that the use of liquor as evidence was improper. 

Section 26, Title II, under which the seizure was made, 
provides in part as follows (p. 214): 

“When the commissioner, his assistants, in¬ 
spectors, or any officer of the law shall discover 
any person in the act of transporting in violation 
of the law, intoxicating liquors in any wagon, 
buggy, automobile, water or air craft, or other 
vehicle, it’shall be his dutv to seize any and all in- 
toxicating liquors found therein being transported 
contrary to law. Whenever intoxicating liquors 
transported or possessed illegally shall be seized 
by an officer he shall take possession of the vehicle 
and team or automobile, boat, air or water craft, 
or anv other convevance, and shall arrest anv 
person in charge thereof.” 

By Section 6 of an Act supplemental to the National 
Prohibition Act, c. 134, 42 Stat. 222, 223, it is provided 
that if any officer or agent or employee of the United 
States engaged in the enforcement of the Prohibition 
Act or this Amendment, “shall search any private dwell¬ 
ing,” as defined in that Act, “without a warrant directing 
such search,” or “shall without a search warrant ma- 
liciously and without reasonable cause search any other 
building or property,” he shall be guilty of a misde¬ 
meanor and subject to fine or imprisonment or both. 

In its interpretation of these sections of the National 
Prohibition Act, the Supreme Court resorted to the legis¬ 
lative history of that Act, in that connection considering 
even an amendment to the Supplemental Act, its adop¬ 
tion in the Senate, the objection to it in the House, the 
substitute to the amendment reported to the House of 
Representatives by the Judiciary Committee of that body, 
the report of such Judiciary Committee; and, finally, the 
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report of the conference between the two Houses of Con¬ 
gress. After referring to all these, the opinion of the 
Court, delivered by Mr. Chief Justice Taft, continues, at 
page 147: 


“The intent of Congress to make a distinction 
between the necessity for a search warrant in the 
searching of private dwellings and in that of auto¬ 
mobiles and other road vehicles in the enforcement 
of the Prohibition Act is thus clearly established 
by the legislative history of the Stanley Amend¬ 
ment. Is such a distinction consistent with the 
Fourth Amendment? We think that it is. The 
Fourth Amendment does not denounce all searches 
or seizures, but only such as are unreasonable.” 

Then, at page 149, the following language is used: 

“The Fourth Amendment is to be construed in 
the light of what was deemed an unreasonable 
search and seizure when it was adopted, and in a 
manner which will conserve public interests as well 
as the interests and rights of individual citizens.” 

As bearing upon the design and scope of the legisla¬ 
tion, we refer to the following events in its legislative 
history: 

1. As to Senate Joint Resolution No. 54, Act of February 
8, 1924. 

Senate Joint Resolution No. 54, Act of February 8, 
1924, which became law upon approval by the President 
on February 8, 1924, was first introduced by Senator 
Caraway of Arkansas, in form entirely different from 
that in which it was ultimately passed in both houses. As 
originally introduced, January 7, 1924, p. 583, Congres¬ 
sional Record, it was entitled “Joint Resolution to cancel 
the lease of the Mammoth Oil Company” and read as 
follows: 
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44 Whereas the said lease was against the pub¬ 
lic interest, and the United States, by the then 
Secretary of the Interior, Hon. Albert B. Fall, and 
Hon. Edwin Denby, Secretary of the Navy, acting 
for the United States, to the Mammoth Oil Co., as 
represented by Ii. F. Sinclair; and 

4 4 Whereas the said lease was against the pub¬ 
lic interest; and 

“Whereas said lease was made by private nego¬ 
tiation ; and 

44 Whereas said lease attempts to appropriate 
public revenues; and 

“Whereas it now appears that said lease con¬ 
veyed or attempted to convey, to the said Mam¬ 
moth Oil Co. all of the oils, gases, and minerals in 
what is known as petroleum reserve No. 3; and 

44 Whereas it now appears that said lease was 
corruptly obtained: Therefore be it 

4 4 Resolved, etc., That said lease of said date, 
and all modifications and contracts made there¬ 
under, and all rights and immunities thereunder 
granted, is, and are hereby, canceled; that all of 
the resources therein sought to be conveyed are 
hereby restored to the possession of the United 
States, and shall be held and retained for the use 

and benefits for which thev were dedicated bv 

• • 

Executive order prior to the execution of said 
lease; that there shall be an accounting had by 
said lessee and assignees with the United States 
for all oils, gases, and minerals by it taken from 
said lands.” 

This proposed legislation was referred to the Com¬ 
mittee on Public Lands and Surveys (C. R. 583). 

Senator Walsh on January 23, 1924, addressed the 
Senate and, among other things, said (C. R. p. 1313): 

44 1 shall ask the Committee * * * to re¬ 

port a resolution of that character, and when it 
is reported, I shall ask that the President be au¬ 
thorized and directed to employ special counsel to 
prosecute the litigation entirely independent and 
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without any control over it by the Department of 
Justice or the Attorney-General, and that for 
abundant reasons, as it seems to me.” 

The Senate on January 24, 1924, discharged the Com¬ 
mittee on Public Lands and Surveys from further con¬ 
sideration of Senate Joint Resolution No. 54 and that 
resolution went to the calendar (C. R. 1375). 

On the night of January 26, 1924, the President of 
the United States issued the following statement to the 
public (see Congressional Record, p. 1520): 

4 ‘It is not for the President to determine crimi¬ 
nal guilt or render judgment in civil causes. That 
is the function of the courts. It is not for him 
to prejudge. I shall do neither; but when facts 
are revealed to me that require action for the pur¬ 
pose of insuring the enforcement of either civil 
or criminal liability, such action will be taken. 
That is the province of the Executive. 

“Acting under my direction the Department of 
Justice has been observing the course of the evi¬ 
dence which has been revealed at the hearings 
conducted by the senatorial committee investi¬ 
gating certain oil leases made on naval reserves, 
which I believe warrants action for the purpose 
of enforcing the law and protecting the rights 
of the public. This is confirmed by reports made 
to me from the committee. If there has been any 
crime, it must be prosecuted. If there has been 
any property of the United States illegally trans¬ 
ferred or leased, it must be recovered. 

“I feel the public is entitled to know that in 
the conduct o.f such actions no one is shielded for 
any party, political, or other reasons. As I under¬ 
stand, men are involved who belong to both 
political parties, and having been advised by the 
Department of Justice that it is in accord with 
former precedents, I propose to employ special 
counsel of high rank, drawn from both political 
parties, to bring such actions for the enforcement 
of the law. Counsel will be instructed to prosecute 
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these eases in the courts so that if there is any 
guilt it will be punished; if there is any civil 
liability, it will enforced; if there is any fraud, it 
will he revealed; and if there are any contracts 
which are illegal, they will be canceled. Every 
law will be enforced and every right of the people 
and the Government will he protected.” 

On January 28, 1924, Senator Walsh asked unani¬ 
mous consent that the Senate proceed to the immediate 
consideration of Senate Joint Resolution No. 54 and, 
the Senate having unanimously acceded to the request 
of the Senator from Montana, he sent “to the desk a 
substitute for the joint resolution” which was thereupon 
laid before the Senate. This substitute was subsequently 
amended so as to include not onlv the Mammoth Oil 
Company lease, but all matters connected with all the 
leases and contracts which form the basis for the indict¬ 
ments herein. The original draft of the substitute 
directed the President to prosecute such “actions or pro¬ 
ceedings, civil and criminal, as may he warranted by 
the facts,” and concluded as it finally passed both houses 
of Congress and was approved by the President: 

“And the President is further authorized and 
directed to appoint, by and with the advice and 
consent of the Senate, special counsel who shall 
have charge and control of the prosecution of such 
litigation, anything in the statutes touching the 
powers of the Attorney General of the Department 
of Justice to the contrary notwithstanding.” 

In opening the debate in support of the resolution 
Mr. Walsh said (C. R., p. 1523): 

“Now, Mr. President, as the Senate is called 
upon to act in the matter to determine for its own 
satisfaction whether the leases are indeed tinc¬ 
tured with fraud and corruption, whether they 
were in fact executed without authority of law 
and in violation of the law, it is essential that some 
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one should lay before the Senate the facts in rela¬ 
tion to the matter. I have undertaken the task 
of doing so.” 

In the course of his remarks Senator Walsh said 
(C. R., pp. 1536-37): 

4 4 Now, that leads me to the portion of the reso¬ 
lution which in effect takes the prosecution con¬ 
templated under the resolution out of the Depart¬ 
ment of Justice. I am very glad to note by the 
papers this morning that the Attorney General 
deems it wise, in view of the intimate relations 
which have existed between himself and Secretary 
Fall, politically and socially, and as members of 
the Cabinet, that some one else should handle the 
matter. I congratulate him upon that determina¬ 
tion. 

4 4 But, Mr. President, I was a little concerned, 
I confess, by a statement which I was advised 
last night was published in what is known as the 
‘bull-dog edition’ of some of the metropolitan 
• newspapers, which carried a statement purporting 
to emanate from the White House to the effect 
that the litigation would be placed under the con¬ 
trol and management of Mr. Seymour and Mr. Hol¬ 
land of the Department of Justice. * * * We have 
not had any help from the Department of Justice 
in the investigation. * * * I will say to the Senator 
that the resolution which I have proposed pro¬ 
vides that the President shall appoint, by and 
with the advice and consent of the Senate, counsel 
to prosecute the case. So the nomination will 
come to the Senate, and the Senator will have an 
opportunity then to offer any suggestions or 
criticisms that may occur to him. * * * 

4 4 Mr. Pepper. If the Senator will permit me, 
I had the advantage on Saturday afternoon last 
of a conference with the President in regard to 
this matter at a time when neither he nor I knew 
of the agreement reached in executive session by 
the committee to which the Senator has today 
adverted. At that time and long before the an- 
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nouncement appeared in the papers it was 
definitely decided by the President to make the 
statement which has since appeared, and to retain 
to represent the interests of the United States 
counsel who had no relation with the Department 
of Justice. 

“I think it is only proper to advert to that 
fact because it sets at rest the suggestion that the 
President's statement followed information as to 
the action of the committee, and also the sugges¬ 
tion that there was in contemplation the selection 
of representatives of the Department of Justice 
to conduct the litigation for the United States. 

“Mr. Walsh of Montana. I said, Mr. Presi¬ 
dent, that, in my judgment, our duty has not been 
wholly done." 

During the debate Senator Willis of Ohio presented 
a telegram from the Attorney General, Mr. Daugherty, 
to the President, delivered on January 27th, containing 
the following: 

“May I again urge the desirability you imme¬ 
diately appoint two outstanding lawyers who as 
such shall at once take up all phases of the oil 
leases under investigation of the Senate or others 
and advise you as to the facts and law justifying 
legal proceedings of any kind. * * * I do not desire 
to be consulted as to whom you shall appoint. * * * 
Their work can be done with or without the co¬ 
operation of the Department of Justice or any- 
bodv connected therewith as vou and thev may 
desire." 

On January 29, 1924 Senator Lenroot, at that time 
Chairman of the Public Lands Committee of the Senate, 
addressed the Senate, in the course of which the follow¬ 
ing occurred (C. R., p. 1612): 

“Mr. Lenroot. * * * I am satisfied that the 
legal actions will speedily be brought; that counsel 
will be appointed who will have the confidence of 
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the Senate and the country, and that there will be 
a determination of all of the questions both of law 
and of fact upon their merits. 

“Mr. Walsh of Montana. Mr. President, will 
the Senator suffer an interruption there? 

“Mr. Lenroot. Yes. 

“Mr. Walsh of Montana. Did the Senator 
advise the Senate that the appointment would 
speedily be made? 

“Mr. Lenroot. I presume they will be. 

“Mr. Walsh of Montana. Will the resolution 
now under consideration by the Senate, as to 
which all Senators agree, as I understand, in the 
resolving part provide that the President shall ap¬ 
point counsel by and with the advice and consent 
of the Senate? Is the Senator advised that the 
names are to be sent to the Senate for con¬ 
firmation? 

“Mr. Lenroot. I am not advised as to that, 
but I am assuming that that will be done, and I 
am assuming that this resolution will pass the 
Senate today and very speedily be acted upon by 
the House. When I said ‘ speedily ’ I had in mind 
the selection of counsel being made after the reso¬ 
lution had gone to the President. 

“Mr. Walsh of Montana. I felt some appre¬ 
hension on that score because I read in the press 
that it was the purpose of the President to make 
the appointments before the resolution should be 
passed by the Congress and to enter into the con¬ 
tract without submitting the names of counsel thus 
appointed for confirmation by the Senate. 

“Mr. Lenroot. All I can say to the Senator 
upon that point is that I have no information as 
to any such purpose and I have had no intimation 
regarding it. 

“Mr. Walsh of Montana. I beg to say in this 
connection that if my apprehensions about the mat¬ 
ter should be well founded I should feel impelled 
to offer an amendment to the appropriation resolu¬ 
tion, which will presently come to us from the 
House, if it has not already beqn received, to the 
effect that no part of the money shall be used 
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for the purpose unless the counsel appointed by 

the President shall be confirmed bv the Senate/’ 

•> 

(The Resolution to which Senator Walsh referred— 
House Joint Resolution 160 as will hereinafter be seen, 
was subsequently considered by the Senate and by that 
bodv amended in the manner in which Senator Walsh 
stated he would ask to have it amended.) 

On January 30th, 1924, while Resolution 54 was still 
the subject of debate, Senator Norris, also a member of 
the Committee on Public Lands, addressed the Senate, 
opening his remarks as follows (C. R., 1668): 

“Mr. President, the joint resolution which the 
Senate has before it is one providing a direction 
to the President to employ counsel outside of the 
Department of Justice for the purpose of prose¬ 
cuting either criminal or civil irregularities that 
have been developed by the Committee on Public 
Lands and Surveys relating to our naval oil 
reserves/ ’ 

The debate continued to occupy the exclusive atten¬ 
tion of the Senate from January 28th to January 31st, in¬ 
clusive. Senator Phipps, feeling that Congrees should 
not depart from its custom of “requesting ,, the “Chief 
Executive to do something” by peremptorily “direct¬ 
ing” the President, as was done in the Walsh draft of 
the resolution, offered an amendment to strike out the 
word “directed” and to substitute in its place the word 
“requested” (C. R., p. 1688). The Senate, however, 
declined to make the change and the motion to amend 
was lost. 

On January 31, 1924 Senator Pittman, also a member 
of the Committee which had the so-called oil lease in¬ 
vestigation in charge, in the course of an extended ad¬ 
dress to the Senate said (C. R., p. 1721): 

“Let me say that this joint resolution of the 
Senator from Montana requires that these attor- 
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neys be appointed by and with the consent of the 
United States Senate. * * * The President of 
the United States has attempted to take the initia¬ 
tive in this matter. When did he attempt to take 
the initiative? He attempted to take the initiative 
in this matter at a midnight meeting, after all of 
the evidence in this case was practically in, after 
the Senator from Montana had stated upon the 
floor of the Senate, and it was a public record, that 
he intended to demand that special counsel be ap¬ 
pointed and that the Attorney General’s office have 
nothing to do with it. 

“The whole record up to that time shows that 
the President of the United States was dealing 
through the Attorney General’s office. When did 
it occur to him to have special counsel appointed? 
Not until after the Committee on Public Lands 
and Surveys had, in executive session, agreed to 
support the resolution of the Senator from Mon¬ 
tana requiring the President of the United States 
to appoint special counsel. * * * Who is respon¬ 
sible for that decision on the part of the Presi¬ 
dent ! The President knew that this joint resolu¬ 
tion of the Senator from Montana would pass. He 
knew it would become law. He knew that under 
that joint resolution those names must be sub¬ 
mitted to the Senate for advice and consent. He 
knew that those men would not be qualified to act 
in this matter until the Senate had confirmed them. 
What was the necessity for that hasty selection 
and hasty appointment? * * * 

“When the hearings were going on before the 
Committee on Public Lands and Surveys, even 
after the exposure of this outrageous scandal had 
been made, he did not then utilize his legal power 
to appoint disinterested special counsel. Oh, no. 
He sent up an Assistant Attorney General to sit 
and listen to testimony. He was being advised 
by the Assistant Attorney General as to the weight 
of the evidence and the conclusions to be derived. 

“As I said before, there was nothing in the 
mind of the President with regard to the prose¬ 
cution of these suits except through the Attorney 
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Generali office until the Senator from Montana 
introduced his substitute joint resolution in this 
body. Not until the joint resolution was intro¬ 
duced, which would require the appointment of 
special counsel, was there any expression of desire 
upon the part of the President for special counsel, 
and then it was not until the Committee on Public 
Lands and Surveys had agreed to support the joint 
resolution of the Senator from Montana that 
* * * the President * * * called the chairman of 
the committee * * * and there came out the ex¬ 
pression of this splendid desire to employ special 
counsel. 

“He also knew at the time he employed this 
special counsel, because the joint resolution so 
provided, that such appointments would be null 
unless confirmed by this bodv. He had no au- 
thority to act under the joint resolution. Not only 
that, but he was conscious, undoubtedly he was ad¬ 
vised, because it was the duty of the leader on the 
other side to advise him, that if he attempted to 
ignore and defy the will of this body by undertak¬ 
ing this prosecution by attorneys who did not meet 
the approval of this body, the Senator from Mon¬ 
tana and other Senators on this side would hold 
up any appropriation for the employment of such 
special counsel.” 

On January 31, 1924 the Senate unanimously passed 
Joint Resolution 54 by vote of “Yeas 90; Nays 0” (C. 
R. 1728). As soon as this Resolution reached the House 
of Representatives it was, on February 1, 1924, taken up 
by unanimous consent and, without debate and without 
amendment, unanimously passed (C. R. 1812,1813). This 
Resolution was approved by the President February 8, 
1924. 


2. As to House Joint Resolution 160, the Act of Feb¬ 
ruary 27, 1924. 

House Joint Resolution 160, the Act of February 27, 
1924, was reported to and considered by the House at the 
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time Senate Joint Resolution 54 was under debate in the 
Senate. 

On January 28, 1924, Mr. Madden, Chairman of the 
Committee on Appropriations, reported the resolution, 
which, in its original draft, read as follows (C. R. p. 
1575): 

“House Joint Resolution 160. 

“Whereas the President has made public an¬ 
nouncement that he proposes to employ the neces¬ 
sary legal and other assistance to institute legal 
proceedings for the purpose of canceling certain 
leases of oil lands in former naval reserves, to in¬ 
stitute civil suits, where necessary, and to prose¬ 
cute criminally any person or persons guilty of 

anv infraction of the laws of the land in connec- 
•* 

tion with said leases: 

Therefore be it 

“Resolved, etc., That there be, and is hereby, 
appropriated, from any moneys in the Treasury 
not otherwise appropriated, the sum of $100,000, 
or so much thereof as may be necessary, to be ex¬ 
pended by the President for the purpose of em¬ 
ploying the necessary attorneys and agents and 
for such other expenses as may be necessary in 
instituting and carrying on any suits or other pro¬ 
ceedings, either civil or criminal, which he may 
cause to be instituted or which may be instituted, 
or to take any other steps deemed necessary to be 
taken in relation to the cancellation of any leases 
on oil lands in former naval reserves, in the prose¬ 
cution of any person or persons guilty of any 
infraction of the laws of the United States in con¬ 
nection with said leases or in any other measures 
which he may take to protect the interests of the 
United States and the people thereof in connection 
therewith. Any counsel employed by the Presi¬ 
dent under the authority of this resolution shall 
have full power and authority to carry on said 
proceedings, any law to the contrary notwith¬ 
standing.” 
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Tn the Senate, Resolution No. 54 having meanwhile 
passed both houses, the preamble of the foregoing was 
stricken out and the last sentence was amended by in¬ 
serting after the word “shall” the words “be appointed 
by, and with the advice and consent of the Senate and” 
(C. R. p. 2879). 

While Resolution No. 160 was under debate in the 
House on the 28th of January the following occurred 
(C. R. p. 1576): 

“Mr. Madden. * * * We can well afford to 
make this contribution to the cause of justice, for 
it is the cause of justice which is sought to be in¬ 
voked by the President. * * * 

“Mr. Abernethy. We have a Department of 
Justice, have we not? 

“Mr. Madden. We have. 

“Mr. Abernethv. Why not use that? 

“Mr. Madden. I have just explained that the 
money available in the Department of Justice 
could not be used for the purpose for which the 
President wants to use this.” 

Thereupon a Democratic member of the Appropria¬ 
tions Committee of the House, Mr. Byrns of Tennessee, 
addressed the House and after predicting that no mem¬ 
ber of his party on the floor would refuse to vote for the 
resolution he was interrupted by Mr. Abernethy and this 
occurred (C. R. 1576): 

“Mr. Abernethy. Why does not the Depart¬ 
ment of Justice, as an organized department of 
the Government, proceed with this prosecution? 
Whv is it necessarv for the President of the 
United States to call on Congress for an extra ap¬ 
propriation when we have a Department of Jus¬ 
tice that could do this without any extra appro¬ 
priation? 

“Mr. Byrns of Tennessee. The only reason 1 
can give to the gentleman from North Carolina 
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is the fact that the President of the United States 
docs not seem to be willing to trust the Attorney 
General to prosecute the case. * * * 

“Mr. Stevenson. I have not seen the resolu¬ 
tion, but I caught from the reading of it that this 
money will be placed to the credit of the Depart¬ 
ment of Justice. 

“Mr. Byrns of Tennessee. No; this money is 
to be placed in the hands of the President. He 
has taken this matter out of the hands of the At¬ 
torney General and the Department of Justice, 
and he proposes to proceed upon his own ac¬ 
count. ’ ’ 

Mr. Byrnes of South Carolina, in addressing the 
House, stressed the fact that a chief result of this legis¬ 
lation would be to remove from the Department of Jus¬ 
tice and from under the Attorney General of the United 
States the conduct of any of the prosecutions which might 
be instituted (C. B. 1577-8). 

At the conclusion of the debate, House Resolution 
160 was passed by a vote of “Ayes 250, Noes 1” (C. R. 
1585). 

While Senate Resolution 54 was still under debate, 
House Resolution 160, which had been thus passed by 
the House on the 28th day of January, reached the 
Senate, was immediately referred to the Committee on 
Appropriations, and was, promptly, on January 30, 
1924, reported to the Senate with amendments. Inas¬ 
much, however, as the Senate was then absorbed in its 
consideration of Resolution No. 54, the House resolu¬ 
tion was laid aside; but on February 21, 1924, Senator 
Lenroot asked unanimous consent temporarily to lay 
aside the business then before the Senate “for the im¬ 
mediate consideration of House Joint Resolution 160. ,, 
Such unanimous consent was granted. The Senate Ap¬ 
propriations Committee’s amendments were, first, to 
require the advice and consent of the Senate to the ap¬ 
pointment of “any counsel” employed in connection with 
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the cases referred to; and, second, to strike out the 
preamble in the Resolution of the House, because what 
the preamble recited it was understood the President 
“intended” to do, the President had been by law “di¬ 
rected” to do, “with the advice and consent of the 
Senate.” As amended, the House Resolution was unani¬ 
mously passed by the Senate, on February 21, 1924, (C. 
R. p. 2879), and the next day was unanimously agreed to 
by the House without debate (C. R. p. 2976). It was ap¬ 
proved by the President February 27, 1924. 


The Appointment and Confirmation of 
Special Counsel. 

The President, in accordance with the provisions of 
the joint resolution of February 8, 1924, sent to the 
Senate the names of Atlee Pomerene and Owen J. 
Roberts for the ofiices of special counsel of the United 
States in the cases referred to in that resolution; and 
the Senate, after debate, on February 16, 1924, voted 
that the Senate would consider these nominations in open 
executive session and ordered that that vote, so taken in 
executive session, be made public and printed in the 
Record. During the extended debate that followed, it 
was made clear that bv the term “litigation” was meant 
“the criminal prosecutions” and the civil cases to 
recover the leased Naval Petroleum lands (Congressional 
Record, p. 2548 et seq ). During the course of this debate 
Senator Dill, a member of the Committee on Public 
Lands and Service which was the Committee conducting 
the so-called oil lease investigations, said (Congressional 
Record, p. 2548): 


“Mr. President, in every great lawsuit there 

are two factors. One is the evidence upon which 

the case is built and the other is the attornevs 

%> 

who handle the evidence. In this case the im- 
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portance of the attorneys cannot be overestimated 
from the standpoint of public opinion. The Senate, 
through the Committee on Public Lands and Sur¬ 
veys, has unearthed sufficient evidence up to this 
time to cause it to pass by unanimous vote a resolu¬ 
tion providing for the employment of attorneys 
outside the Department of Justice. * * * 

“I recognize fully, I hope, that ordinarily the 
power of confirmation in the Senate is more or 
less a perfunctory power in most cases and seldom 
goes further than the consideration of the reputa¬ 
tion and general ability and character of a man. 
The ordinary appointee of the President is se¬ 
lected to carry out his particular policies as his 
agent, and, as such, is purely an administrative 
officer; but in this case there is a vast difference. 
The attorneys in this case will not be the repre¬ 
sentatives of the President to c-arrv out his ad- 
ministrative policy. These attorneys are not to 
act muter the Attorney General; these attorneys 
are to represent not merely the President, but also 
the Senate, and, most of all, the American people. 
It was the Senate which unearthed the facts upon 
which this prosecution will begin and upon which 
we shall seek to return the lands of the Govern¬ 
ment.’ ’ 

Senator Reed, while addressing the Senate upon this 
subject, said (Congressional Record, p. 2556): 

“When these great disclosures were laid bare, 
after the Senator from Montana had worked for 
weeks and months tirelessly and without rest, 
it became apparent that there ought to be some 
one outside of the Department of Justice to take 
charge of the litigation which the investigation 
clearly showed would be necessary. 

“The Senator from Montana was the author 
of the joint resolution, which is now a law, au¬ 
thorizing and directing the President of the 
United States to employ legal counsel outside of 
the Department of Justice to take charge of this 
matter.” 
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Senator Walsh, of Montana, at the close of an ad¬ 
dress made to the Senate February 26, 1924, pointed out 
that certain questions of law were likely to arise, with 
which the President’s nominees were not familiar, and 
then said (Congressional Record, p. 2560): 

“This predicament was suggested to Mr. 
Roberts, and he ventured the opinion that there 
must he some lawyers in the Department of Jus¬ 
tice who are familiar with that branch of the law. 

Doubtless that is so. There are lawyers in the 

* 

Department of the Interior who, of course, are 
familiar with that branch of the law; but under the 
circumstances of this case are we to go into either 
of these departments for the purpose of getting 
legal assistance to carry out the purpose of the 
Congress in relation to these lands? That is all I 
care to say.” 

The appointment of Mr. Pomerene was continued by 
the Senate on February 16th, 1924 (Congressional 
Record p. 2566) and the appointment of Mr. Roberts was 
confirmed by the Senate February 18, 1924 (Congres¬ 
sional Record p. 2640). No additional counsel for these 
cases has been appointed by the President, pursuant to 

the authority vested in him bv the Acts of February 8tli 
% %• % 

and February 27th, 1924. 

It is submitted that the legislative history of the 
enactment of these resolutions, as hereinbefore referred 
to, clearly indicates that the Congress intended, by the 
Acts of February 8th and 27th, 1924, to vest in the special 
counsel, who should he appointed thereunder, ex¬ 
clusively, authority to conduct all proceedings which 
arise out of the Naval Oil Leases, including the cases 
at bar. It is likewise manifest from a consideration of 
such legislative history that the Congress also intended 
that the special counsel to be appointed—and who would, 
as a result of such appointment, be vested with authority 
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to act—should be appointed precisely as the statute 
prescribed, by the President, with the advice and con¬ 
sent of the Senate, and in no other way. It is further 
evident, in view of the legislative history of these special 
acts, as well as the language of such acts themselves, 
that the Congress intended, by the enactment of this 
legislation, specifically, to bar the Attorney General and 
any of his assistants from participating in these pro¬ 
ceedings. 

It follows, of necessity, that the letter of appoint¬ 
ment of Oliver E. Pagan as a Special Assistant to the 
Attorney General to act in these cases and to participate 
in the Grand Jury proceedings herein, was not only 
without authority, but even contrary to statute. 

It also follows that Oliver E. Pagan was unauthorized 
to appear before the Grand Jury and that his presence 
before the Grand Jury, being that of an unauthorized 
person, is ground for quashing this indictment. 

Moreover, inasmuch as the special acts of February 
8th and February 27th 1924, superseded the general laws 
as to the prosecution of criminal cases, the United States 
Attorney for the District of Columbia, as well as the 
Special Assistant to the Attorney General, was un¬ 
authorized to appear before the Grand Jury in this case . 

The Chief Justice held, in the court below, that the 
special act of February 8, 1924 had superseded the 
general law and therefore had taken from the Attorney 
General whatever authority had been vested in him to 
conduct prosecutions. He held, however, that the statute 
which theretofore had imposed upon the District Attor¬ 
ney the duty to conduct prosecutions had not been re¬ 
pealed. To arrive at this conclusion, the Chief Justice 
attempted to draw the distinction that in the special act 
of February 8, 1924, the Congress had mentioned the 
statutory powers of the Attorney General, but had failed 
to mention those of the District Attorney (Transcript of 
Record, p. 40). 
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It would seem that the Chief Justice, in reaching 
such conclusion, failed to consider the provisions of the 
Act of February 27, 1924, wherein it is declared that 
special counsel when appointed and confirmed should 
have full power and authority to carry on the proceed¬ 
ings, “ any law to the contrary notwithstanding.” 

It should he borne in mind that this Act relates to 
the same subject-matter as does the act of February 8, 
1924. Moreover the language of the act does not refer 
merely to the powers of the Attorney General. 

In this connection we quote with approval the 
language of the appellant’s brief herein (p. 48): 

“If the provision of the Act of February 8, can 
be construed to repeal the powers of the Attorney 
General and his specially appointed assistants, 
laid down in the Act of June 30, 1906, then it must 
follow that the broader language of the Resolu¬ 
tion of February 27th must repeal the powers of 
the United States Attorney so far as they might 
relate to this litigation.” 

In other words, if, under the well defined rules of 
statutory construction, full force and effect must be given 
to all of the words of the statute, the language: “Any 
counsel employed by the President under the authority 
of this Resolution * * * shall have full power and au¬ 
thority to carry on said proceedings, any law to the con¬ 
trary notwithstanding”: would imply that powers of the 
United States Attornev, as well as those of the Attorney 
General, were abrogated. 

That the Congress intended to do this is made ad- 
ditionallv certain by a consideration of the history of 
the legislation. Again we refer to the remarks of Senator 
Walsh, at page 2560, of the Congressional Record, where 
he said: 

“This predicament was suggested to Mr. 
Roberts, and he ventured the opinion that there 
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must be some lawyers in the Department of Jus¬ 
tice who are familiar with that branch of the law. 
Doubtless that is so. There are lawyers in the 
Department of the Interior who, of course, are 
familiar with that branch of the law; but under 
the circumstances of this case are we to go into 
either of those Departments for the purpose of 
getting legal assistance to carry out the purpose 
of the Congress in relation to these lands! That 
is all I care to say.” 

In this connection, the remarks of Senator Dill, re¬ 
garding the confirmation of the special counsel herein, 
will bear repeating (C. R., p. 2548). 

“Mr. President, in every great lawsuit there 
are two factors. One is the evidence upon which 
the case is built and the other is the attorneys who 
handle the evidence. In this case the importance 
of the attorneys cannot be overestimated from the 
standpoint of public opinion. The Senate, through 
the Committee on Public Lands and Surveys, has 
unearthed sufficient evidence up to this time to 
cause it to pass by unanimous vote a resolution 
providing for the employment of attorneys out¬ 
side the Department of Justice. * * * 

“I recognize fully, I hope that ordinarily the 
power of confirmation in the Senate is more or 
less a perfunctory power in most cases and seldom 
goes further than the consideration of the reputa¬ 
tion and general ability and character of a man. 
The ordinary appointee of the President is selec¬ 
ted to carry out his particular policies as his 
agent, and, as such, is purely an administrative 
officer; but in this case there is a vast difference. 
The attorneys in this case will not be the repre¬ 
sentatives of the President to carry out his ad¬ 
ministrative policy. These attorneys are not to 
act under the Attorney General; these attorneys 
are to represent not merely the President, but also 
the Senate and, most of all, the American people. 
It was the Senate which unearthed the facts upon 
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which this prosecution will he pin and upon which 
we shall seek to return the latids to the Govern¬ 
ment." 

In this connection, it is to be borne in mind that the 
United States District Attorneys are under general 
superintendence and direction of the Attorney General. 

Confiscation Cases , 7 Wall. 454, 459; 

U. S. v. Winston, 170 U. S. at p. 525. 

The plain, unvarnished meaning of these words 
uttered in the Senate is, that the Congress did not wish 
and would not have, in these cases, the legal assistance 
that was available and which would ordinarily be re¬ 
sorted to. It desired and intended, by this legislation, 
to make certain it would have only such counsel as 
should he appointed by the President, by and with the 
advice and consent of the Senate; which implied, as has 
been seen by reference to the proceedings of the Senate, 
careful scrutiny and consideration by that body. As was 
said in Holy Trinity v. U. S. f 143 U. S. at p. 463, 4 ‘The 
motives and history of the act are matters of common 
knowledge.” 


POINT III. 

Authorities cited in the brief of the appellant 
are not repugnant to the contentions of the appellee. 

A considerable portion of the appellant’s brief is 
devoted to the citation of authorities to the effect that 
(p. 38, Appellant’s Brief) “a special act will not repeal 
a general law unless there is a manifest repugnancy be¬ 
tween their provisions or one was obviously intended 
as pro tanto a substitute for the other.” 
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With that statement of the law we are in hearty ac¬ 
cord. But, as we have argued over and over again here¬ 
in, and now reiterate, there is that ‘‘ manifest repug¬ 
nancy” between the provisions of the special acts of 
February 8th and February 27th and those of the gen¬ 
eral laws; and it was “obviously intended” that the 
special acts should be “a substitute for the other.” 

In the Paquete Habana case, 175 U. S. 677, the court 
said at page 685:— 

‘ ‘ As was long ago said by Chief Justice 
Marshall, ‘the spirit as well as the letter of a 
statute must be respected, and where the whole 
context of the law demonstrates a particular in¬ 
tent in the legislature to effect a certain object, 
some degree of implication may be called in to aid 
that intent.’ Durousseau v. United States, 6 
Cranch, 307, 314. And it is a well settled rule in 
the construction of statutes, often affirmed and ap¬ 
plied by this court, that, ‘even where two acts are 
not in express terms repugnant, yet if the latter 
act covers the whole subject of the first, and em¬ 
braces new provisions, plainly showing that it was 
intended as a substitute for the first act, it will 
operate as a repeal of that act. United States v. 
Tynen, 11 Wall. 88, 92; King v. Cornell, 106 U. S. 
395, 396; Tracy v. Tuffly, 134 U. S. 206, 223; Fish 
v. Henarie, 142 U. S. 459, 468; District of Columbia 
v. Hutton, 143 U. S. 18, 27; United States v. Healey, 
160 U. S. 136, 147.” 

In the case of Rogers v. Nashville C. & Stl. Ry. Co., 
91 Fed. 299, Judge Lurton, who wrote the opinion, later 
became a Justice of the Supreme Court. One of his two 
Associates was Judge Taft, now Chief Justice of the 
Supreme Court. At page 323 the opinion says:— 

“The repugnancy between the old and the new 
law lies in the fact that the new law provides that 
such contracts shall be submitted to the share¬ 
holders for approval or rejection, while the old 
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law was silent as to the power of the shareholders 
over the subject. Undoubtedly the general rule 
is that, when there are two acts upon the same 
subject, effect should be given to both, if possible. 
This is impossible, if the two acts are repugnant 
in any of their provisions. The new law must, 
therefore, operate as a repeal of the old law, with¬ 
out regard to a repealing clause, to the extent of 
the repugnancy. Neither is it always essential 
that there shall be an express repugnancy between 
the new and old statutes. If the latter law covers 
the whole field embraced by the earlier act, and 
includes any new legislation tending clearly to in¬ 
dicate that the new statute was intended to take 
the place of the first act, it will he treated as repeal¬ 
ing by implication the older provisions upon the 
same subject. It will not be presumed that the leg¬ 
islature intended two distinct enactments upon the 
same subject. Suth. St. Const. §§154-156 .’ 1 

Referring to the matter of repugnancy U. S. v. Tynen, 
11 Wall. 88, at p. 92, said:— 


“If the two are repugnant in any of their pro¬ 
visions, the later act, without any repealing clause, 
operates to the extent of the repugnancy as a re¬ 
peal of the first; and even where two acts are not 
in express terms repugnant, yet if the later act 
covers the whole subject of the first, and embraces 
new provisions, plainly showing that it was in¬ 
tended as a substitute for the first act, it will 
operate as a repeal of that act.” 

A joint resolution has the force and effect of an act 
of Congress. 

U. S. v. Stock slayer, 129 U. S. 470; 

Wells v. U. S., 257 Fed. 605, 610. 

The doctrine of repugnancy is very comprehensively 
stated in Hawkins v. Hare, 63 W. Va. 431, 437, which is 


89 


quoted with approval in U. S. Utah Power & Light Co., 
209 Fed. Hep. at p. 561: 

‘‘ Neither the intention to substitute, nor the 
intention to create an exception from the general 
law, depends upon inconsistency between the 
new or special act and the old or general act, in 
the sense of repugnancy in terms. It is incon¬ 
sistency in point of intention, an obvious, but un¬ 
expressed, repugnancy. It is a mere question of 
whether the Legislature intended to make a com¬ 
plete law governing the subject-matter. If that 
be apparent, there is a substitution or an excep¬ 
tion, as the case may be, although there is no ex¬ 
press repeal, exception, or substitution; and the 
two acts might be combined by making the later 
or special one an addition to the older or general 
one, and treating it as an amendment, whereby a 
different result would be obtained. In every case 
of this kind the two courses are open to the court. 
Both acts may be allowed to stand and operate 
together by treating the later or special one as 
an amendment, and certain results thereby 
obtained, or the new or special act may be con¬ 
sidered a substitute or exception, and the old or 
general statute thereby set aside either wholly or 
partially, and a different result so obtained; and 
the doubt is always resolved by the character of 
the new act or special provision. Though it fails 
to denominate itself a substitute or exception in 
terms, the intent to make it such is gathered from 
its scope and character. ” 

The language of the special acts, it is respectfully 
submitted, indicates, and, if further confirmation were 
necessary, it is furnished by the debates in Congress 
where unmistakable proof is found that it was the inten¬ 
tion of the acts to take the ‘ 4 conduct and control’’ of these 
cases out of the hands of the then constituted authority 
and vest it in special counsel who should be appointed by 
the President, by and with the advice and consent of 
the Senate. 


It is also urged by the appellant that the special 
acts should not be construed as repugnant to the general 
acts, since special counsel (p. 49) should “be permitted 
freelv to avail themselves of the services of United 
States District Attorneys, and special assistants to the 
Attorney General of the United States, whenever re¬ 
quired or desired, provided always that all proceedings 
remain under their charge and control.’’ 

It is not claimed that the special counsel already 
appointed herein should be deprived of assistants. But, 
it is urged that any assistant to act with or under them, 
must be legally appointed. 

“Courts cannot administer justice unless they 
observe the due forms of law.” 

U . S. v. Kit pal rich , 16 Fed. 777. 

“In the eves of the law all are innocent until 
convicted in accordance with the forms of Jaw and 
by a close adherence to its rules.” 

People v. Sharp y 107 X. Y. at pp. 476, 477. 

The special acts provide the manner in which such 
counsel shall be appointed. The number is not limited 
to two. But by the express terms of the Act of February 

27th, “Any counsel employed by the President shall he 
appointed by and with the advice and consent of the 

Senate.” However, instead of having other counsel ap¬ 
pointed in accordance with the terms of the special acts 
such counsel have been brought in, first, under the alleged 
authority of statutes which the Congress intended should 
be superseded, and, second, under the claim that these 
counsel are merely assistants. Messrs. Roberts and 
Pomerene seem to entertain the idea that when they 
were appointed Special Counsel by the President by and 
with the advice and consent of the Senate, the Presi¬ 
dent’s and the Senate’s functions were at an end, and 
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that they—Roberts and Pomerene—if in need of legal 
assistants, must resort to the source which had been de¬ 
liberately eliminated, by Congress, from any authority 
in the premises. 

The courts have in no uncertain language expressed 
themselves as to the bringing in of such assistants. 

In U. S. v. Heinzc , 177 Fed. at p. 773, Hough, J. 
said:— 

“This may be a good system, but it has not 
been adopted by laiv and the fact that Mr. Fernsler 
did not conduct in their entirety the proceedings 
in this case does not change the fact that, if his 
appointment be construed as the government does 
construe it, he might have done so.” 

See also U. S. v. Rosenthal, 121 Fed. 862. 

The fact that Pomerene and Roberts had need of 

men possessing the particular qualifications of persons 
like Pagan and Gordon would not have prevented the 
latter from being appointed by the President, by and 
with the consent of the Senate. On the other hand, their 
nomination by the President might have been rejected 
by the Senate because of their past affiliations with the 
Attorney General who, it is clear, the Congress did not 
intend should have any control or direction in this par¬ 
ticular litigation. And this attempt to avail themselves 
of the assistance of such gentlemen who respectively in 
the capacity of United States Attorney and special assist¬ 
ant to the Attorney General had been under the direc¬ 
tion of the Attorney General—was plainly in defiance 
of the apparent, if not expressed, wishes of Congress. 
This being so, to excuse such irregularity would lead to 
defiance of the sound of principle enunciated by Hough, 
J. in U. S. v. Heinze, 177 Fed. Rep. at p. 774: 

‘‘An excused or pardoned illegality is fre¬ 
quently unimportant, but a justified illegality, how¬ 
ever trivial in itself, is of the highest importance.” 
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POINT IV. 

To apply to the special acts of February 8th and 
February 27th, 1924, the construction desired by the 
appellant, would not only, in effect, nullify the lan¬ 
guage of the statutes themselves, but, in the applica¬ 
tion thereof, would legalize the doing under these 
statutes precisely what they were enacted to prevent 
being done. 

These special acts directed the President to appoint 
special counsel “who shall have charge and control of 
the prosecution of such litigation, anything in the 
statutes touching the powers of the Attorney General of 
the Department of Justice to the contrary not withstand¬ 
ing/’ The Congress passed these statutes after having 
evidenced its unwillingness to accept the suggestion from 
the Attornev General to the President that the Presi- 

w 

dent appoint two outstanding lawyers to act in these 
cases, whose work could be done “with or without the 
cooperation of the Department of Justice or anybody 
connected therewith as you and they mav desire/* The 
Congress was unwilling to trust even the President to 
carry out his intention, as publicly announced, “to 
employ special counsel of high character, drawn from 
both political parties, to bring such actions for the en¬ 
forcement of law.” 

The Congress was satisfied only by the enactment of 
the Acts of February 8th and February 27th, which, in 
unmistakable language, “directed” the appointment of 
special counsel, not to be appointed by the President—as 
he had proposed—but to be appointed by the President 
by and with the advice and consent of the Senate; such 
counsel to have charge and control of the prosecution of 
all cases arising out of the Naval oil reserve leases, any¬ 
thing in the statutes touching the powers of the Attorney 
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General of the Department of Justice to the contrary not¬ 
withstanding. By this language it was intended, if any¬ 
thing was intended, to take away from the Attorney 
General and the Department of Justice “the charge and 
control of the prosecution of all cases arising out of the 
Naval oil leases.” 

And yet, in spite of this legislation and in spite of all 
that was so clearly and forcibly said during the enact¬ 
ment of this legislation, the Attorney General proceeded 
on April 17th, 1924, to appoint Oliver E. Pagan, one of 
the regularly employed assistants of the Department of 
Justice as a special assistant to the Attorney General 
“under the authority of the Department of Justice”, 
“to conduct in the District of Columbia * * * any 

kind of legal proceedings, civil or criminal, including 
Grand Jury proceedings and proceedings before Com¬ 
mitting Magistrates, which District Attorneys are au¬ 
thorized by law to conduct” (Tr. Rec., p. 8), in relation to 
the very matters dealt with in the special acts above re¬ 
ferred to. 

And now upon this appeal, in an effort to sustain the 
claim that Oliver E. Pagan was an authorized person to 
appear before the Grand Jury, the argument is advanced 
that the powers granted to special counsel under the 
Acts of February 1924, and the powers granted to the 
Attorney General under the Act of 1906 are auxiliary to 
each other and may exist together, (p. 37) 

If that be true, this grotesque and contradictory situa¬ 
tion would exist: The Congress, in a declared attempt 
to deprive the Attorney General of all authority to 
participate in the so-called oil cases, passes an Act vest¬ 
ing such authority in special counsel. Such special coun¬ 
sel are appointed, as required by statute, by the Presi¬ 
dent by and with the advice and consent of the Senate. 
Yet the Attorney General—whom the Congress had 
sought by the passage of the statute to deprive of such 
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power,—appoints one of his regularly employed assist¬ 
ants as a special assistant to the Attorney General and 
specifically directs him “to conduct any kind of legal pro¬ 
ceedings,” in these cases. Such special assistant is not 
appointed by the President, nor by and with the advice 
and consent of the Senate, nor even by, nor at the request 
of, the special counsel herein. He is appointed solely by 
the Attorney General, acting under the alleged authority 
of the previously existing general statute, and in defiance 
of the provision in the Act of February 8, 1924, that such 
special counsel shall have “charge and control” of the 
prosecution of such litigation, “anything in the statutes 
touching the powers of the Attorney General of the De¬ 
partment of Justice to the contrary notwithstanding”, 
and in further defiance of the provisions of the Act of 
February 27, 1924, providing for the appointment of such 
special counsel, “any law to the contrary notwithstand¬ 
ing.” 

Yet the appointment of such special assistant by the 
Attorney General is now sought to be upheld and his ap¬ 
pearance before the Grand Jury is sought to he author¬ 
ized by resorting to the claim that the powers conferred 
in the one instance do not necessarily destroy those con¬ 
ferred in the other instance (Appellant’s Brief, p. 37), 
and that the powers, thus separately granted, may sub¬ 
sist together so long as the special counsel retain their 
charge and control of the oil litigation, (p. 37) 

That, it is respectfully submitted, cannot be. The 
letter of appointment to the Special Assistant—if it be 
a valid appointment—vests in him the power to “con¬ 
duct.” “Conduct” is a word of strength, a word imply¬ 
ing almost plenary power. It is the General, the Com¬ 
mander in Chief of the Army, who “conducts” the cam¬ 
paign. To “conduct” is defined in the Century Dic¬ 
tionary to mean “to direct the course of, to manage, to 
carry on”, (quoted in Thompson v. Ackerman, 12 Ohio 
Circuit Decisions, 456 at p. 463). 
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Corpus Juris Vol. 12, at p. 412: 

“As a verb the word has been defined as mean¬ 
ing ‘to carry on; to manage, to direct the course 
of; to regulate.’ ” 

1 

In construing the General Pilot Act (6 Geo. IV, C. 
125 Sec. 70) providing that every person attempting or 
continuing to act in charge or “conduct” of a ship with¬ 
out being a licensed pilot, the court said: 

“These words are to be understood in the sense 
ascribed to them in other parts of the Act; that is, 
they mean the taking of the charge and direction, 
as a pilot, whose appropriate and indeed sole duty 
it is to select the course and take the management 
and conduct of the vessel, for the purpose of di¬ 
recting her in that course.” 

Bilby v. Scott f 7 M. & W. 93, at p. 101. 

How—if the appointment of the special assistant to 
the Attorney General is a valid one—can such special 
assistant be vested with power and authority of such a 
nature and at the same time the special counsel retain 
“charge and control” of the litigation? For, as to the 
measure of the authority of the special assistant to the 
Attorney General, we must look to the letter of his ap¬ 
pointment and not trust to vague speculation as to how 
much power and authority lie actually exercised while 
in the Grand Jury room. 

How, again, can the special assistant to the Attorney 
General—if his appointment be a valid one—be invested 
with authority of such a character and at the same time 
the special counsel, as is provided in the Act of February 
27, 1924, “have full power and authority” to carry on 
such litigation? 

The word “full” means complete. Corpus Juris de¬ 
fines the word (27 C. J. at p. 923) as an adjective “com¬ 
plete ; entire; perfect without abatement. As applied to 
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jurisdiction, the term implies that nothing is reserved.” 
Citing State Bank v. Duncan , 52 Mississippi, 740, 745. 

As hereinbefore pointed out, any assistant appointed 
by the Attorney General is under the direction of the 
Attorney General. (Sec. 363, R. S. of the U. S.). The 
statute expressly provides that he—the Attorney General 
—“shall have supervision of their (assistant attorneys) 
conduct and proceedings.” 

If, then, Mr. Pagan was “under the authority of the 
Department of Justice” (Tr. of Rec., p. 8) and his con¬ 
duct and proceedings were under the supervision of the 
Attorney General, how can it possibly be said that the 
proceedings in which he participated were under the ex¬ 
clusive control of the special counsel appointed by the 
President by and with the consent of the Senate? 

In Tampa Water Works v. Tampa , 199 U. S. 241, the 
Supreme Court, through Mr. Justice Holmes, at p. 244, 
said: 

“When the Constitution says that the Legisla¬ 
ture is invested with a certain power it invests it 
with that power and does so none the less that 
in the absence of those words a more or less simi¬ 
lar power would be implied by more general ex¬ 
pressions in the same instrument. It says that the 
power shall be ‘full power’ and the adjective may 
be read as meaning a power which cannot be cut 
down.” 

Either the Attorney General had authority to desig¬ 
nate Mr. Pagan “to conduct” any kind of legal proceed¬ 
ing, civil or criminal, or he did not have such power. 

If the Attorney General did not have the power to ap¬ 
point Mr. Pagan, then Mr. Pagan was not a person au¬ 
thorized to appear before the Grand Jury. 

If, however, the Attorney General did have the au¬ 
thority to appoint Mr. Pagan to “conduct” legal pro¬ 
ceedings, in these cases, then, since it is conceded that the 
special counsel were empowered to “conduct” legal pro- 
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ceedings, we have the anomaly of two sets of persons 
each authorized, empowered and directed to 4 ‘conduct’’ 
the legal proceedings in identical cases, both admittedly 
acting in pursuance of their claimed authority and both 
appearing by virtue thereof before the Grand Jury. Each 
set of officials would, therefore, be vested with equal 
power. How, from the very nature thereof, can such 
“full” power—from the very import of the word exclu¬ 
sive in itself, be vested in and be exercised by one group 
of persons and at the same time, in the same case, and 
in the same Grand Jury room, another person “conduct”, 
“manage”, and “direct the course of” the Grand Jury 
proceedings ? 

To adopt such a construction of the statute would 
make the statute contradictory of itself. 

In this connection, and as bearing upon the “previous 
law, the mischief, and the remedy”, we may again refer 
to the debates while this legislation was under considera¬ 
tion. In the course of these debates it was repeatedly 
charged that, by the executive order of May 31, 1921, the 
President and the Secretary of the Navy and the Secre¬ 
tary of the Interior had “ignored” and “overridden” 
the will of Congress as expressed in its legislation, by 
attempting to transfer to the Secretary of the Interior 
duties which Congress had directed should be performed 
by the Secretary of the Navy. 

On January 29, 1924, Mr. Lenroot, a Republican and 
Chairman of the Committee which conducted the investi¬ 
gation of the Senate as to the oil leases, said (C. R. 1606): 

“But, Mr. President, when Congress on Febru¬ 
ary 25, 1920, passed the oil leasing act, and in that 
act said that the Secretary of the Interior shall 
have power, and only power, to lease the produc¬ 
ing wells within the naval reserves, and when it 
said the President of the United States, shall have 
power, and only power, to lease the remainder of 
the claims upon which there are producing wells, 
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and then later, when we said the Secretary of the 
Navy shall have power to lease and develop and 
do all of those things upon the unclaimed portions 
of the naval reserves, it seems very clear to me 
that the Congress could not have more clearly ex¬ 
pressed its intention that certain things should be 
done by the President of the United States, cer- 
tain things should be done by the Secretary of the 
Interior, and certain things should be done by the 
Secretary of the Navy. That being so, when Con¬ 
gress had clearly expressed its intention that those 
things should be done by the different otficers of 
the Government, the President of the United States 
had no legal power to prevent the will of Congress 
from being carried out by attempting to transfer 
to one officer of the Government an authority dele¬ 
gated by Congress to another officer of the Govern¬ 
ment. 

“So granting the utmost good faith in what was 
done, I insist that the Executive order was beyond 
the power of the President to make.” 

On January 30, 1924 (C. R. 1668) Mr. Norris, address¬ 
ing the Senate, said: 

“Congress has placed the jurisdiction of those 
reserves, at least so far as they applied to oil for 
the Navy, within the power and within the juris¬ 
diction of the Secretary of the Navy. When the 
President of the United States issued an order 
transferring the control of these reserves from the 
Secretary of the Navy to the Secretary of the In¬ 
terior he did it without any authority, and, in 
my judgment, no lawyer who has ever given any 
study to that question has ever been able by any 
ingenuity on any legal grounds to make a defense 
for that order. * * * In other words, that is 

setting up in the administrative departments of 
the Government a power that overrides the law; 
that places itself above law; that acts in defiance 
of the lawmaking body.” 
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Senator Walsh, Chief Inquisitor of the Committee 
conducting the investigation of the Senate as to the oil 
leases, said (C. R. 1524, 25): 

“Mr. President, I apprehend that no man will 
arise upon this floor to defend the order. It is in¬ 
defensible ; no justification whatever can be found 
in the law for it. Of course, so far as the legality 
of these leases is concerned it is perhaps of no 
particular importance, because the officers them¬ 
selves exhibited doubt of the legality of the order 
by seeing that the leases were signed both by the 
Secretary of the Interior and the Secretary of the 
Navy; but the importance of it springs from the 
circumstances under which it was executed, and it 
characterizes the transactions which followed 
thereafter. 

“I say, Mr. President, that no man will under¬ 
take to defend the order. The Congress of the 
United States in its wisdom said the Secretary 
of the Navy shall take care of these reserves, shall 
conserve them for the use of the Navy and the 
people of the United States; the Secretary of the 
Navy shall do so; but an Executive order is issued 
saying, *1 am wiser than thou; 1 desire the Secre¬ 
tary of the Interior to do so/ * * * 

“Of course, Mr. President, if there is any such 
power in the President of the United States he 
may today transfer the entire administration of 
the public lands from the Secretary of the Interior, 
to whom it is confided by the Congress of the 
United States, to the Secretary of the Navy, or to 
the Secretary of the Treasury, or to the Attorney 
General. The Attorney General is charged under 
the law with the prosecution of all crimes com¬ 
mitted against the people of the United States and 
made offensive by Federal statute. The President 
of the United States may divest him of all power 
in the matter and confer these powers upon the 
Secretary of State, or upon some other officer. 
The proposition is too absurd for discussion.’ ’ 
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If, after the Congress had so clearly manifested its 
belief that the “mischief” had been made possible 
through the unlawful exercise by one official of powers 
which the legislature had delegated to another; if, after 
the Congress had made it equally clear that, to effect a 
“remedy”, it desired to exclude the Attorney General 
from participation in the proceedings; if, after the Con¬ 
gress had enacted legislation to carry out that desire;—if, 
after all this had occurred, the Attorney General may 
still exercise the powers he previously possessed and 
delegate his assistant to conduct these proceedings, then, 
it is submitted, a situation would exist to which the 
language of Senator Walsh—“I am wiser than thou”— 
would be pertinent. Then there would exist a situation 
which, in the language of Senator Lenroot would “pre¬ 
vent the will of Congress from being carried out” and 
which Senator Norris characterized as “setting up in the 
administrative departments of the Government a power 
that overrides the law; that acts in defiance of the legis¬ 
lative body”. 

The Courts have, however, indicated in unmistakable 
terms the attitude they adopt in construing legislative en¬ 
actments. Tn Street v. United States , 228 Fed. 421, quot¬ 
ing from U. S. vs. Freight Assn. (166 U. S. at p. 340) it 
was said: 

“The public policy of the government is to be 
found in its statutes, and when they have not di¬ 
rectly spoken, then in the decisions of the courts 
and the constant practice of the government 
officials: but when the law-making power speaks 
upon a particular subject over which it has con¬ 
stitutional power to legislate, public policy in such 
a case is what the statute enacts.” 

And, further, at p. 423: 

“And where a legislative body makes a plain 
grant or provision, and makes no exception to it, 
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the legal presumption is that it intended to make 
none, and it is not the province of the courts to do 
so. A fortiori, is it true that, where a legislative 
body has made a grant or provision, and has itself 
carefully considered and specified the exceptions to 
it, the courts may not lawfully strike out the ex¬ 
ceptions made, or add others which the enacting 
body excluded. Such a proceeding would pass the 
bounds of construction and would constitute repre¬ 
hensible judicial legislation.” 

Such a construction of the statute, in so far as it ap¬ 
plies to the United States Attorney, might lead to results 
that are equally inconsistent. 

Indictments may be returned, in the same case, in dif¬ 
ferent jurisdictions, and trial may be had where an overt 
act has been committed. 

Hyde v. Shine , 199 U. S. 62; 

Haas v. Henkel , 166 Fed. 621, (affd. 216 U. S. 

462); 

Peckham v. Henkel, 166 Fed. 627. 

It follows that, if the duty of the District Attorney 
is not abrogated in the within cases, District Attorneys in 
several jurisdictions might have the duty to prosecute. 
If the duty of the United States 'Attorney for the Dis¬ 
trict of Columbia is not abrogated, then, likewise, the 
duty of every other United States Attorney throughout 
the United States is not abrogated. In that event, noth¬ 
ing would prevent a United States Attorney of Wyoming 
or in California—liad an overt act been committed in 
those jurisdictions—from securing an indictment, and 
then pressing it to trial. 

What, then, would be the position of the special coun¬ 
sel? Manifestly, it would be within the power of a 
United States District Attorney to exercise the duties 
sought by the Resolutions of February 8th and 27th, 
1924, to be imposed upon special counsel. 
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Likewise it would be within the power of a friendly 
United States District Attorney, acting in collusion 
with a defendant, to secure an indictment and hold a 
speedy trial, not for the purpose of securing a conviction 
of a defendant, but for the purpose of securing an ac¬ 
quittal, such an acquittal to act as a bar to further prose¬ 
cution for the same offense. 

Such a construction would enable a United States 
Attorney to divest the special counsel of all effective 
authority and make of the acts of February 8th and 
February 27th, 1924, in effect, a nullity. 

If this construction of the special acts were adopted, 
another incongruous situation might develop. 

The District Attorney has power to dismiss indict¬ 
ments. Confiscation Cases, 7 Wall. 454, 457. 

If, therefore, the authority of the District Attorney 
is not abrogated by the enactment of the special acts of 
February 8th and February 27th, he still retains that 
power. In that event, nothing would prevent the United 
States Attorney for the District of Columbia from en¬ 
tering a nolle prosequi as to the indictment herein. Were 
a new indictment obtained, through the efforts of the 
special counsel, the United States Attorney could enter 
a nolle prosequi as to that. 

If the special counsel then went elsewhere and ob¬ 
tained an indictment in some other jurisdiction, where 
an overt act had been committed, the United States At¬ 
torney in that jurisdiction could enter a nolle prosequi 
as to that indictment. 

It would, therefore, under such a construction of the 
special acts, be within the power of the several United 
States Attorneys to dismiss each and every indictment 
when found, thus completely blocking the efforts of the 
special counsel and making it impossible to accomplish 
the purpose for which the acts of February 8th and 
February 27th, 1924 were enacted. 
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In that situation, two possible methods of curbing 
such activities of a District Attorney suggest themselves. 
One is that the special counsel secure the cooperation of 
the Attorney General who has general supervision over 
District Attorneys. But, it would be incongruous for the 
special counsel, invested by the acts of February 1924 
with ‘‘ charge and control”, to be able to secure such 
“charge and control” only through the assistance of 
the Attorney General, whose authority the statutes of 
February 1924 sought to remove. 

Or, the special counsel might seek to restrain the 
District Attorneys from so acting, on the ground that 
the acts of February 8th and February 27th gave special 
counsel “charge and control” of these cases. Such a 
claim, however, would be predicated upon the identical 
construction of the statute which has been sought by the 
appellee herein, namely, that the acts of February 1924 
superseded the general statutes theretofore existing and 
that, therefore, the duty and power have been taken away 
from the United States Attorney. 


POINT V. 

It follows, from the foregoing, that the appear¬ 
ance before the Grand Jury of both Oliver E. Pagan, 
Special Assistant to the Attorney General, and also of 
Peyton Gordon, United States Attorney for the Dis¬ 
trict of Columbia, was unauthorized: and that, there¬ 
fore, the indictment herein should be quashed. 

Respectfully submitted, 

Henry A. Wise, 

Levi Cooke, 
Attorneys for Appellee. 

Henry A. Wise, 

Arthur T. Warner, 

Of Counsel. 
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“The right of the citizen to an investigation by a 
Grand Jury pursuant to the law of the land is invaded 
by the participation of an unauthorized person in such 
proceedings, be that participation great or small. It 
is not necessary that participation should be corrupt, 
or that unfair means were used. If the person par¬ 
ticipating was unauthorized, is was unlawful.” 

Latham v. U. S., 226 Fed. 424, Circuit Court of 

Appeals, Fifth Circuit, 1915. 

“It is beyond question that no person other than a 
witness undergoing examination, and the attorney for 
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the government, can he present during the sessions of 
the grand jury. The rule is inherent in the grand jury 
system with all the force of a statutory enactment. 
The cases ivhere bailiffs and stenographers have on 
occasions been temporarily present in the grand jury 
room are only apparent exceptions. The rule, in its 
spirit and purpose, admits of no exception. 

If the presence of an unauthorized person in the grand 
jury room may be excused, who will set bounds to the 
abuse to follow such a breach of the safeguards which 
surround the grand jury?” 

United States v. Edgerton, 80 Fed. 374, District 
Court Montana, 1897, per Bellinger, J. 

“Courts cannot administer justice unless they en¬ 
force the well settled principles and observe the due 
forms of law.” 

Per Dick, J., in his celebrated opinion in U. S. v. 
Kilpatrick, 16 Fed. 777. 

“In the eyes of the law, all are innocent until con¬ 
victed in accordance with the forms of law, and by a 
close adherence to its rules.” 

Per Mr. Justice Peckham in Sharp y s Case, 107 
N. Y. 476. 

“An execused or pardoned illegality is frequently un¬ 
important, but a justified illegality, however trivial in 
itself, is of the highest importance.” 

Per Judge Hough in United States v. Heinze, 177 
Fed. 770, 774. 

“The inconvenience of resubmitting the matter to 
the grand jury is temporary; the injustice of denying 
the defendants investigation pursuant to the law of 
the land would be perpetual. yy 

Per Judge Thomas in U. S. v. Rosenthal, 121 Fed. 
862, 873. 
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I. 

STATEMENT OF THE CASE. 

Appeal by the United States from judgment entered 
in the Supreme Court of the District of Columbia sus¬ 
taining pleas in abatement and quashing indictment 
charging bribery under Section 39 of the Federal Penal 
Code. 

Indictment was returned June 30, 1924. 

Three other indictments also growing out of the 
naval petroleum reserve lease transactions, herein¬ 
after referred to, were returned at the same time, and 
this will serve to explain our reference to “indict¬ 
ments” and “these cases” in this brief. 

Each defendant promptly filed three pleas in abate¬ 
ment, which the Government first moved to strike 
as prematurely filed, but subsequently withdrew that 
motion and filed a special traverse to the first of the 
pleas in abatement and demurrers to the second and 
third. Defendants demurred to the Government’s 
traverse. 

The indictments are in the so-called Naval Oil lease 
cases, which were the subject of congressional investi¬ 
gation last year. 

Congress by the Act of February 8, 1924 (Senate 
Joint Resolution No. 54, 68th Congress, First Session), 
and the Act of February 27, 1924 (House Joint Reso¬ 
lution 160, 68th Congress, First Session), directed the 
appointment by the President, by and with the advice 
and consent of the Senate, of “special counsel” to 
“have charge and control of the prosecution” of these 
eases, and to “carry on” the “proceedings” therein. 

Compliant to this legislation the President appoint¬ 
ed, and the Senate confirmed, Atlee Pomerene and 
Owen J. Roberts as special counsel in these cases. 
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Subsequently the Attorney General of the United 
States appointed Mr. Oliver E. Pagan “Special As¬ 
sistant to the Attorney General of the United States, 
under the authority of the Department of Justice,’' to 
assist in the trial of the cases growing out of specified 
proceedings, being the identical proceedings covered 
by the aforementioned legislation; and the Attorney 
General “specifically directed” Mr. Pagan “to con 
duct * ■ * any kind of legal proceedings, civil or crim¬ 
inal, including grand jury proceedings deemed neces¬ 
sary in these cases. (K. pp. 44, 27-8). Messrs. Pom- 
erene and Roberts also received similar appointments. 

The indictments are signed by the United States At¬ 
torney for this District, Peyton Gordon, and by Messrs. 
Pomerene, Roberts and Pagan as “Special Assistants 
to the Attorney General.’’ (R. p. 6.) 

By the pleadings it is conceded that these four 
gentlemen, in their respective official capacities as 
Special Assistants to the Attorney General and United 
States District Attorney, appeared before the grand 
jury while that body was hearing the testimony which 
resulted in the return of these indictments and par¬ 
ticipated in the conduct of the grand jury proceedings. 

Briefly stated, by the pleas in abatement defendants 
seek the quashing of these indictments: 

(1) Because of the presence before the grand jury 
of the District Attorney and Assistant Attorneys 
General, who, the defendants assert, were persons not 
authorized by the law applicable to these cases to at¬ 
tend the sessions of the grand jury (R. pp. 6-7; 8-10); 

(2) Because the indictments are not signed by the 
special counsel who under the above mentioned acts 
of Congress were alone authorized to act in the cases 
(R. pp. 7; 10); 



(3) Because Hie attorneys who appeared before the 
grand jury, in the capacity in which they so appeared, 
were not counsel for the United States and did not 
have lawful charge and control of the proceedings 
before the grand jury (R. pp. 7-8; 10); and 

During the argument, counsel for the Government 
expressly conceded that if an unauthorized person was 
in the grand jury room during its sessions (and the 
fact that Messrs. Pagan and Gordon were so present 
is conceded by the pleadings), then the indictments 
are by that fact invalidated. This concession of course 
carries the conclusion that if under the law applicable 
to these cases District Attorney Gordon and Special 
Assistant to the Attorney-General Pagan were not 
persons authorized to participate in the grand jury 
proceedings, the decision here appealed must be af¬ 
firmed. In the opinion below it was said: 

“On the argument it was conceded for the Gov¬ 
ernment that the indictment must be quashed if 
any one without authority was so present” (R. p. 
35). 

This concession was made bv the Government at the 

bar toward the conclusion of the hearing and, Special 

Counsel for the Government having informally agreed 

with us that at the bar of this Court thev would con- 

•/ 

firm the fact that they below made the concession 
attributed to them in the opinion of Chief Justice Me 
Coy, we here set forth that concession: 

“Mr. Hogan. Noiv, if Your Honor please , you 
understand it is conceded here that these gentle¬ 
men ivere there, and that these gentlemen partici¬ 
pated in the grand jury proceedings. * * * The 
burden of Mr. Pomerene f s argument , and you ivill 
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find the burden of the brief, is, that ive did not 
show that these gentlemen (Mr. Gordon and Mr. 
Pagan) did anything in the grand jury 
room that prejudiced us. In other words, the ar¬ 
gument is that if persons unauthorized by law 
were in the grand jury room, * * * I must show 
what they did after they got in there, otherwise I 
cannot argue prejudice. 

“Now that is not the state of the law. * * * 

“The Court. Well, I do not understand * * * the 
Government’s counsel” to “ * * * argue that if 
an unauthorized person had appeared before the 
grand jury, the indictment would stand. 

“Mr. Roberts. Your Honor’s understanding is 
perfectly correct. 

“The Court. I say that they say that they admit 
that; and they merely say: JFa.s Major Peyton 
Gordon or was Mr. Pagan an unauthorized per¬ 
son? 

“Mr. Roberts. Yes. 

“Mr. Hogan. That is the only question here. 
Now, Mr. Roberts has conceded at the bar here 
that if they were not authorized, that is to say, 
not authorized by law', then these indictments are 
vitiated. That was not my understanding of Sen¬ 
ator Pomercne’s argument. 

“Mr. Pomerene. Oh, yes. 

“Mr. Hogan. I think that is the settled state of 
the law, but note 1 am glad ice have it so clear. 

“Mr. Pomerene. Mr. Hogan, I don’t see how 
you understood me otherwise. 

“The Court. I did not get anything, Mr. Hogan, 
different from that on this particular branch of 
the argument. 

“Mr Roberts. No. 

“Mr Hogan. It is unimportant in view of their 
cense sion. 

“Mr. Roberts. Of course, ive did argue the 
question of prejudice on the fourth plea. * * * 

“Mr. Pomerene. If the Court please, I think 1 
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did refer to some of those older cases, hut 1 no¬ 
where intended to leave the impression that if one 
who was not at all authorized went before that 
grand jury that it would not vitiate the indict¬ 
ments. 

“Mr. Hogan. All right, then we are agreed on 
that. 

“The Court. I did not get any such impression 
from either of them.” 

So it is conceded that if an unauthorized person was 
present in the grand jury room the indictments were 
by that fact invalidated; it is also conceded that Mr. 
Gordon, solely in his capacity as United States Attor¬ 
ney for this district, and Mr. Pagan, solely in his 
capacity as (to quote the exact language of his ap¬ 
pointment and authority) “a Special Assistant to the 
Attorney General of the United States, under the au- 
thority of the Department of Justice, * * * specifically 
directed to conduct’’ in these cases “any kind of legal 
proceedings, civil or criminal, including grand jury 
proceedings * * *” were present before the grand jury 
which investigated these cases and returned these in¬ 
dictments (R. pp. 30-32); and, finally, it is conceded 
that so far as the first plea in abatement is concerned 
the sole question is “Was Major Peyton Gordon or 
was Mr. Pagan an authorized person” under the law? 

The Court below sustained the first and third pleas 
in abatement. The indictment in this case was accor¬ 
dingly quashed. To review that action the case has 
been brought here by the Government. 
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ARGUMENT. 

II. 

THE QUESTION PRESENTED BY THE FIRST 
AND THIRD PLEAS IN ABATEMENT, THE 
SPECIAL TRAVERSE, AND THE DEMUR¬ 
RERS. 

The first plea in abatement alleges that there were 
present before the grand jury which found and re¬ 
turned the indictments, and during the sessions of 
that body while the charges embraced in the indict¬ 
ments were under consideration and the testimony with 
respect thereto was being taken, certain persons name¬ 
ly, Peyton Gordon, Atlee Pomerene, Owen J. Rob¬ 
erts and Oliver E. Pagan, whose presence was un¬ 
authorized by law; that they were not present as 
special counsel for the United States under the Act 
of Congress of February 8, 1924, nor were they mem¬ 
bers of or witnesses before, or persons whose pres¬ 
ence was necessary before, the grand jury; that Gor¬ 
don was, during the time in question, United States 
Attorney for the District of Columbia, and Pomerene 
and Roberts and Pagan were Special Assistants to the 
Attorney General; that they took part in the grand 
jury proceedings solely and exclusively in those ca¬ 
pacities; that, therefore, they were not authorized or 
required or permitted to be present before the grand 
jury and were not present in any lawful or authorized 
capacity; that the proceedings which resulted in the 
return of the indictments, and the indictments, were 
criminal proceedings within the provisions of the Act 
of Congress of February 8, 1924, known as Sen¬ 
ate Joint Resolution No. 54* 68th Congress, First Ses¬ 
sion; and, finally, that the presence before the grand 
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jury of Messrs. Gordon, Pomerene, Roberts and Pagan, 
in the capacities aforesaid, was contrary to and in vio¬ 
lation of law, to the substantial prejudice of the de¬ 
fendants, and in violation of the Act of Congress of 
February 8, 1924 (R. pp. 6-10). The third plea reiter¬ 
ates, in somewhat different form, the first. 

The Government, conceding that these are the cases 
for which the Act of February 8, 1924, was expressly 
enacted, by special traverse alleges that during the 
times in question Mr. Gordon was the duly authorized 
United States Attornev for this District; Messrs. Pom- 
erene and Roberts were special counsel for the United 
States, appointed by the President and confirmed by 
the Senate “and duly qualified and acting as such 
special counsel under the act of Congress mentioned 
in” the first plea in abatement ; and that Messrs. Pom¬ 
erene and Roberts together with Mr. Pagan were duly 
authorized and qualified Special Assistants to the At¬ 
torney General of the United States, “specifically au¬ 
thorized to conduct the proceedings which resulted in 
the return of the indictments in the above entitled 
cause.” (R. pp. 30-31.) 

In the Government’s traverse there is set forth in 
full the appointment issued to Mr. Pomerene by the 
Attorney General of the United States, which bears 
date April 17 , 1924 , and is expressly confined to the 
cases which the joint resolutions of Congress approved 
February 8 and February 27 , 1924 , were enacted to 
govern , and which are the subject-matter of these in¬ 
dictments. (R. pp. 31-32.) The traverse alleges that 
Messrs. Roberts and Pagan received similar appoint¬ 
ments from the Attorney General of the United States. 
(R. p. 32.) 

By stipulation there was presented to the court be- 
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low and brought into the record here the exact word¬ 
ing of the Pagan appointment and his official status 
(R. p. 44). 

By the letters of appointment each counsel is ad¬ 
vised that— 

“As an attorney and counselor, you are hereby 
specially retained as a Special Assistant to the At¬ 
torney General of the United States, under the 
authority of the Department of Justice, to assist 
in the trial of the cases growing out of the pro¬ 
ceedings hereinafter mentioned, in which the Gov¬ 
ernment is interested; and in that connection you 
are specifically directed to conduct, in the Dis¬ 
trict of Columbia, and in any other judicial district 
or districts where the jurisdiction thereof lies, 
any kind of legal proceeding, civil or criminal, in¬ 
cluding grand jury proceedings and proceedings 
before committing magistrates, which district at¬ 
torneys are authorized by law to conduct.” (R. 
pp. 27-8.) 

The letters of appointment then described the so- 
called “oil lease cases” (R. p. 28), and, in the case of 
Messrs. Roberts and Pomerene, conclude thus: 

“You will receive no compensation under this 
appointment other than that you are receiving as 
attorney and counsel employed by the President 
under the authority of the joint resolution ap¬ 
proved February 27, 1924. 

“Please execute and return the enclosed oath 
of office.” (R. p. 29). 

The letter of the Attorney General appointing Mr. 
Oliver E. Pagan a Special Assistant to the Attorney 
General “ under the authority of the Department of 
Justice,” in these cases to “conduct * * * any kind of 
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legal proceedings, civil or criminal, including grand 
jury proceedings,” concludes as follows: 

‘‘You wall receive no compensation under this 
appointment other than that you are receiving as 
Special Assistant to the Attorney General in anti¬ 
trust matters under your appointment of August 
1, 1919, but you will be allowed your actual nec¬ 
essary traveling expenses,’’ etc. (Stipulation R. 
p. 44). 

“Oliver E. Pagan had been continuously employed 
in the Department of Justice as a Special Assistant to 
the Attorney-General since August 1, 1919, and had 
been an official of that Department continuously for 
many years prior to the said last mentioned date” and 
“he is still so employed” (Stipulation, R. p. 44). 

It is conceded that by the foregoing Mr. Pagan “was 
appointed to act in the oil litigation by the Attorney- 
General of the United States under and pursuant to the 
provisions of the Act of June 30, 1906” (Appellant’s 
brief, p. 8). 

All three of the gentlemen thus addressed executed 
the customary oath of office as Special Assistants to the 
Attorney General. (R. p. 29). 

No substantial allegation of fact set forth in the plea 
in abatement is denied, the Government resting its 
claim that all the persons named were authorized to 
attend the sessions of the grand jury, and participate 
in conducting the proceedings there, upon the fore¬ 
going. 

III. 

POINTS AND AUTHORITIES. 

Point I. It is settled law that the presence of an 
unauthorized person in the grand jury room during 
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their investigations requires the quashing of an indict¬ 
ment found by such grand jury as the result of inves¬ 
tigations upon which such unauthorized person at¬ 
tended. 

The test whether or not a person or officer is au¬ 
thorized to he in the grand jury room is the law. If 
the law applicable to the cases at bar authorized all 
of the persons who appeared before the grand jury to 
so appear, then the points in the first three pleas in 
abatement are not well taken. If there is not express 
authority of law in this particular case for the pres¬ 
ence before the grand jury of any one of the persons 
referred to in the pleas in abatement, then the indict¬ 
ments are invalid and the judgment quashing them 
must be affirmed. 

Point II. The Acts of Februay 8 and 27, 1924, 
constitute special legislation governing these cases 
and supersede as to them all general laws therefore ex¬ 
isting providing for the prosecution on behalf of the 
United States of civil and criminal cases and authoriz¬ 
ing the conduct thereof by officers and attorneys in 
such general statutes provided for. 

Point III. Congress by the legislation approved Feb¬ 
ruary 8 and 27, 1924, expressly intended (1) to pro¬ 
vide that the special counsel of the United States, 
appointed under that legislation, should have exclusive 
charge and control of, and should exclusively conduct 
and carry on, all judicial proceedings in these cases 
and (2) particularly to exclude from authority to take 
any part in conducting these cases the Attorney Gen¬ 
eral of the United States, all of his assistants, and all 
officers and attorneys of the Department of Justice. 

Point IV. The 1924 legislation specially enacted to 
govern these cases cannot be so construed as to limit 
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the “charge and control M of counsel the appointment 
of whom is specially directed by that legislation to 
the function of merely directing the conduct of the 
cases by officials of the Department of Justice; nor 
was the Special Assistant to the Attorney-General in 
this case acting under the directions, the authority, or 
the charge and control of the Special Counsel ap¬ 
pointed pursuant to that legislation. 

STATUTORY PROVISIONS. 

Before discussing the foregoing points in their 
order, it will be convenient to here set forth certain 
statutory provisions which the Court will have occa¬ 
sion to consider. 

The only provisions of the District of Columbia 
Code relating to the grand jury are found in Sections 
198, 203, 204 and 207; these sections merely relate to 
the method of drawing jurors, the qualifications there¬ 
of, and the appointment of the foreman by the justice 
presiding in Criminal Division No. 1. 

Sections 275 and 288 of the Federal Judicial Code 
relate to the qualifications of jurors, grand and petit, 
and to causes of challenge to jury members. 

The duty of the United States District Attorney 
with respect to his attendance upon the criminal court 
and his conduct of criminal prosecutions is prescribed 
by Sections 185 and 932, Code, D. C., and Section 771 
of the Revised Statutes, Volume 4, Federal Statutes 
Annotated, 756. These provisions are as follows: 

“Sec. 185 (Code, D. C.). The clerk, marshall, 
and district attorney shall attend the criminal 
court and perform all the duties required of them 
by law in relation to the criminal business of the 
court/’ 
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“Sec. 932 (Code, D. C.). Conduct of Prose¬ 
cutions, and so forth. * * * Prosecutions 

for violations of all police or municipal ordinances 
* * # shall be conducted * * * by 

the corporation counsel or his assistants. All 
other criminal prosecutions shall be conducted in 
the name of the United States and by the attorney 
of the United States for the District of Columbia 
or his assistants.’’ 

“Sec. 771 (R. S.). It shall be the duty of every 
district attorney to prosecute, in his district, all 
delinquents for crimes and offenses cognizable 
under the authority of the United States, and all 
civil actions in which the United States are con¬ 
cerned, and, unless otherwise instructed by the 
Secretary of the Treasury, to appear in behalf 
of the defendants in all suits or proceedings pend¬ 
ing in his district against collectors, or other offi¬ 
cers of the revenue, for any act done bv them or 
for the recovery of any money exacted by or paid 
to such officers, and by them paid into the Treas¬ 
ury.” 

The following provisions of law are found in the 

Revised Statutes relating to the authoritv and duties 

of the Attorney General and Solicitor General, and the 

appointment and functions of Assistants to the At- 

tornev General and to District Attornevs. 

• • 

“R. S. Sec. 359. Conduct and argument of 
cases. Except when the Attorney General in par¬ 
ticular cases otherwise directs, the Attornev Gen- 
eral and Solicitor General shall conduct and argue 
suits and writs of error and appeals in the Su¬ 
preme Court and suits in the Court of Claims in 
which the United States is interested, and the At¬ 
torney General may, whenever he deems it for the 
interest of the United States, either in person con¬ 
duct and argue any case in any court of the United 
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States in which the United States is interested, or 
may direct the Solicitor G-eneral or any officer of 
the Department of Justice to do so.” 

“R. S. Sec. 363. Retaining counsel to aid dis¬ 
trict attorneys. The Attorney General shall, 
whenever in his opinion the public interest re¬ 
quires it, employ and retain, in the name of the 
United States, such attorneys and counselors at 
law as he may think necessary to assist the district 
attorneys in the discharge of their duties, and 
shall stipulate with such assistant attorneys and 
counsel the amount of compensation, and shall 
have supervision of their conduct and proceed¬ 
ings/ ’ 

“R. S. Sec. 366. Appointment and oath of spe¬ 
cial attorneys or counsel. Every attorney or 
counselor who is specially retained under the au¬ 
thority of the Department of Justice, to assist in 
the trial of any case in which the Government is 
interested, shall receive a commission from the 
head of such Department, as a special assistant to 
the Attorney General, or to some one of the dis¬ 
trict attorneys, as the nature of the appointment 
may require; and shall take the oath required by 
law to be taken by the district attorneys, and shall 
be subject to all the liabilities imposed upon them 
by law.” 

“R. S. Sec. 367. Interest of United States in 
pending suits , ivho may attend to. The Solicitor 
General, or any officer of the Department of Jus¬ 
tice, may be sent by the Attorney General to any 
State or District in the United States to attend 
to the interests of the United States, in any suit 
pending in any of the courts of the United States, 
or in the courts of any State, or to attend to any 
other interest of the United States.” 
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To meet judicial decisions, some of which are to be 
hereinafter referred to, the Congress by the Act of 
June 30, 1906, Chap. 3935, 34 St. L. 816, 4 Fed. Stat. 
Ann. 2d Ed., p. 774, provided— 

4 ‘That the Attorney-General or any officer of the 
Department of Justice, or any attorney or coun¬ 
selor specially appointed by the Attorney-General 
under any provision of law, may, when thereunto 
specifically directed by the Attorney-General, con¬ 
duct any kind of legal proceeding, civil or crim¬ 
inal, including grand jury proceedings and pro¬ 
ceedings before committing magistrates, which 
district attorneys now are or hereafter may be bv 
law authorized to conduct, whether or not he or 
they be residents of the district in which such 
proceeding is brought.” 

The “provision of law,” referred to in the foregoing 
Act of June 30, 1906, under which the Attorney Gen¬ 
eral is authorized to specially appoint attorneys or 
counselors, is found in Sec. 363, R. S., supra (4 Fed. 
Stat. Ann., 2d Ed., p. 620); the function of “officers 
of the Department of Justice” is defined in Sec. 361, 
R. S., supra (6 Fed. Stat. Ann., 2d Ed., 251). The pur¬ 
pose for which special counsel may be retained is de¬ 
clared by Secs. 363 and 366, R. S., supra (4 Fed. Stat. 
Ann., 2d Ed., 622). And the conditions under which 
the Department of Justice will pay counsel fees to 
attorneys is set forth in Sec. 365, R. S., F. S. (4 Fed. 
Stat. Ann., 2d Ed., 648). 

To apply to and govern the cases which are the sub¬ 
ject of the instant indictments, Congress in February, 
1924, enacted the following special legislation: 
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[Public Resolution— No. 4 —68th Congress.] 

[S. J. Res. 54.] 

Joint Resolution Directing the President to in¬ 
stitute and prosecute suits to cancel certain leases 
of oil lands and incidental contracts, and for other 
purposes. 

Whereas it appears from evidence taken by the 
Committee on Public Lands and Surveys of the 
United States Senate that certain lease of Naval 
Reserve Numbered 3, in the State of Wyoming, 
bearing date April 7, 1922, made in form by the 
Government of the United States, through Al¬ 
bert B. Fall, Secretary of the Interior, and 
Edwin Denby, Secretary of the Navy, as lessor, 
to the Mammoth Oil Company, as lessee, and 
that certain contract between the Government 
of the United States and the Pan American Pe¬ 
troleum and Transport Company, dated April 
25, 1922, signed by Edward C. Finney, Acting 
Secretary of the Interior, and Edwin Denby, 
Secretary of the Navy, relating among other 
things to the construction of oil tanks at Pearl 
Harbor, Territory of Hawaii, and that certain 
lease of Naval Reserve Numbered 1, in the State 
of California, bearing date December 11, 1922, 
made in form by the Government of the United 
States through Albert B. Fall, Secretary of the 
Interior, and Edwin Denby, Secretary of the 
Navy, as lessor, to the Pan American Petroleum 
Company, as lessee, were executed under cir¬ 
cumstances indicating fraud and corruption; and 
Whereas the said leases and contract were entered 
into without authority on the part of the officers 
purporting to act in the execution of the same 
for the United States and in violation of the 
laws of Congress; and 
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Whereas such leases and contract were made in 
defiance of the settled policy of the Government, 
adhered to through three successive administra¬ 
tions, to maintain in the ground a great reserve 
supply of oil adequate to the needs of the Navy* 
in any emergency threatening the national se¬ 
curity: Therefore be it 

Resolved by the Senate and House of Represen¬ 
tatives of the United States of America in Con¬ 
gress assembled, That the said leases and contract 
are against the public interest and that the lands 
embraced therein should be recovered and held 
for the purpose to which they were dedicated; and 
Resolved further, That the President of the 
United States be, and he hereby is, authorized and 
directed immediately to cause suit to be instituted 
and prosecuted for the annulment and cancellation 
of the said leases and contract and all contracts 
incidental or supplemental thereto, to enjoin the 
further extraction of oil from the said reserves 

under said leases or from the territorv covered bv 

* * 

the same, to secure any further appropriate inci¬ 
dental relief, and to prosecute such other actions 
or proceedings, civil and criminal, as may be war¬ 
ranted by the facts in relation to the making of 
the said leases and contract. 

And the President is further authorized and 
directed to appoint, by and with the advice and 
consent of the Senate, special counsel who shall 
have charge and control of the prosecution of such 
litigation, anything in the statutes touching the 
powers of the Attorney General of the Depart¬ 
ment of Justice to the contrary notwithstanding. 
Approved, February 8, 1924. 

H. J. Res. 160 (Public Resolution No. 8.) 

Chap. 42.—Joint Resolution to provide an ap¬ 
propriation for the prosecution of suits to cancel 
certain leases, and for other purposes. 
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Resolved by the Senate and House of Repre¬ 
sentatives of the United States of America in Con¬ 
gress assembled, That there be, and is hereby, ap¬ 
propriated, from any moneys in the Treasury 
not otherwise appropriated, the sum of $100,000, 
or so much thereof as may be necessary, to be 
expended by the President for the purpose of em¬ 
ploying the necessary attorneys and agents and 
for such other expenses as may be necessary in 
instituting and carrying on any suits or other pro¬ 
ceedings, either civil or criminal, which he may 
cause to be instituted or which may be instituted, 
or to take any other steps deemed necessary to be 
taken in relation to the cancellation of any leases 
on oil lands in former naval reserves, in the pros¬ 
ecution of any person or persons guilty of any in¬ 
fraction of the laws of the United States in con¬ 
nection with said leases or in any other measures 
which he may take to protect the interests of the 
United States and the people thereof in connec¬ 
tion therewith. Any counsel employed by the 
President under the authority of this resolution 
shall be appointed by, and with the advice and 
consent of the Senate and shall have full power 
and authority to carry on said proceedings, any 
law to the contrary notwithstanding. (St. L. 1923, 
1924, Part 1, page 16.) 

Approved, February 27, 1924. 
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POINT I. 

(1) NO PERSON OTHER THAN THE DULY AP¬ 
POINTED AND LAWFULLY AUTHORIZED 
ATTORNEY FOR THE GOVERNMENT CAN 
BE PRESENT DURING THE SESSIONS OF 
THE GRAND JURY, AND THE PRESENCE OF 
AN UNAUTHORIZED PERSON INVALIDATES 
THE INDICTMENTS; (2) PREJUDICE TO THE 
RIGHTS OF DEFENDANTS IS PRESUMED 
FROM THE PRESENCE BEFORE THE GRAND 
JURY OF ANY UNAUTHORIZED PERSON 
AND ACTUAL PREJUDICE DOES NOT HAVE 
TO BE ALLEGED OR PROVED. 

These are statements of settled rules of law. The 
authorities overwhelmingly support them. In the Fed¬ 
eral courts there exists no conflict respecting them. 

In view of the concession made bv counsel for the 

* 

Government at the bar (hereinbefore quoted, pp. 5-7 
of this brief), and referred to in the opinion of the court 
below, (K. p. 35), we omit detailed evamination and full 
quotations from the applicable cases and content our¬ 
selves with a brief reference to them. 

1. That the mere presence of an unauthorized per¬ 
son before the grand jury invalidates the indictment 
was held in Uniter] States v. Kilpatrick , 16 Fed. 767 
(presence of an Examiner of the Department of Jus¬ 
tice) ; United States r. Edgerton , 80 Fed. Rep. 374 
(presence of an expert accountant introduced by and 
assisting the District Attorney); United States v. 
Rosenthal , 121 Fed. 862 (presence of a Special Assis¬ 
tant to the Attorney-General, especially appointed for 
the cases in which the indictments were returned, prior 
to Act of 1906, who appeared before the grand jury 
“with the sanction and co-operation of the District At- 
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torney”); United States v. Yirginia-Carolina Chemi¬ 
cal Co., 163 Fed. 66 (presence of Mr. E. T. Sanford 
and Mr. J. H. Graves, appointed Special Assistants to 
the District Attorney by the Attorney-General; indict¬ 
ments prior, decision subsequent, to Act of 1906); 
United States v. Ileinze, 177 Fed. 770 (presence of Mr. 
Fernsler, tinder an appointment by the Attorney-Gen¬ 
eral appointing him “a Special Assistant to the United 
States Attorney for the Southern District of New York 
to assist in the investigation and prosecution of the 
case”); United States v. Rubin, 218 Fed. 245 (pres¬ 
ence of “a stenographer for the United States attor¬ 
ney, duly appointed and sworn”); United States v. 
Philadelphia & Reading Ry. Co., 221 Fed. 683 (pres¬ 
ence of Special Assistants to the District Attorney, ap¬ 
pointed by the Attorney-General, who, though attor¬ 
neys, acted as shorthand reporters); Latham v. United 
States, 226 Fed. 420, C. C. A., 5th Circuit (reversing 
judgment on conviction because of the presence of a 
clerk of the District Attorney’s office). In such cases 
as United States v. Silverthorne, 265 Fed. 859; United 
States v. Cobban, 127 Fed. 713; United States v. Twin¬ 
ing, 132 Fed. 129; and United States v. Rockefeller, 221 
Fed. 462, wherein the courts held that the presence of 
a duly sworn official stenographer attached to the Dis¬ 
trict Attorney’s office, and assisting him in the grand 
jury proceedings, did not invalidate the indictment, the 
courts recognized, as all courts have recognized and as 
it is conceded here, that, as stated by Judge Hazel in 
the Silverthorne case, supra: 

“It is true that the presence in the grand jury 
room of a person not authorized by law to be there 
would be ground for quashing the indictment.” 
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2. The indictments are invalidated bv the unauthor- 

* 

ized presence of any person at sessions of the grand 
jury without a specific showing of prejudice. This 
was conceded by counsel for the Government in the 
argument—see pages 5-7 of this brief. It was so 
expressly held in the above cited cases and distinctly 
and particularly in United States v. Heinze, 177 Fed. 
770, 772-3; U. S. v. Edgerton, supra; U. S. v. Rubin, 
supra; U. S. v. P. & R. Rip Co., supra; Latliam v. U. S. 
supra; U. S. v. American Tobacco Co., 177 Fed. 774, 
779; U. S. v. Virginia-Carolina Chemical Co., supra; 
Commonwealth v. Harris, 231 Mass. 584, 587; U. S. v. 
Silverthorne, 205 Fed. 859, 864; U. * S. v. Rosenthal, 
supra. 

POINT II. 

THE ACTS OF FEBRUARY 8 AND FEBRUARY 27, 
1924, CONSTITUTE SPECIAL LEGISLATION 
GOVERNING THESE CASES AND SUPER¬ 
SEDE AS TO THEM ALL GENERAL LAWS 
THERETOFORE EXISTING PROVIDING FOR 
THE PROSECUTION ON BEHALF OF THE 
UNITED STATES OF CIVIL AND CRIMINAL 
CASES AND AUTHORIZING THE CONDUCT 
THEREOF BY OFFICERS AND ATTORNEYS 
IN SUCH GENERAL STATUTES MENTIONED 
OR PROVIDED FOR. 

On pages 17 to 19 of this brief Senate, Joint Reso¬ 
lution No. 54 approved February 8, 1924, and House 
Joint Resolution No. 160, approved February 27, 1924, 
are set forth in full. Also there will be found on pages 
13 to 16 of this brief statutory provisions,in effect prior 
to 1924 (and except as to these cases still in effect as 
general law) relating to the duties, powers and author- 
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ity of the United States District Attorney, the Attor¬ 
ney-General, his assistants, and officers of the Depart¬ 
ment of Justice. 

We here requote so much of the joint resolutions re¬ 
lating to these cases as in our judgment is applicable 
to Special Counsel for the United States in the instant 
cases. 

Feb. 8, 1924. “Resolved, * * * That the said leases 
and contract are against the public interest * * *; and 

* * * That the President * * * j s * * * directed * * * to 
cause suit to be instituted * * * and to prosecute such 
other actions or proceedings, civil and criminal, as may 
be warranted by the facts in relation to the making of 
the said leases and contract. 

And the President is further * * * directed to ap¬ 
point * * * Special Counsel who shall have charge and 
control of the prosecution of such litigation, anything 
in the statutes touching the powers of the Attorney 
General of the Department of Justice to the contrary 
notwithstanding. ’ ’ 

Feb. 27, 1924. “Resolved * * * that there be * * * ap¬ 
propriated * * * $100,000 * * * to be expended by the 
President for the purpose of employing the necessary 
attorneys and agents and for such other expenses as 
may be necessary in instituting and carrying on any 

* * # proceedings, either civil or criminal, * * * in the 
prosecution of any person or persons guilt} 7 of any in¬ 
fraction of the laws of the United States in connection 
with said leases. * # # Any counsel employed by the 
President under the authority of this resolution shall 
be appointed by, and with the advice and consent of the 
Senate, and shall have full power and authority to 
carry on said proceedings, any law to the contrary not¬ 
withstanding.’’ 
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It is settled that while general and specific provisions 
of law, in apparent contradiction, in the same or in 
different statutes, and without regard to priority of 
enactment, may subsist together, the specific qualifies, 
and makes of the cases to which it applies an excep¬ 
tion from the operation of, the general law. It is a 
clearly settled rule of statutory construction that gen- 
eral legislation must give way to special legislation 
on the same subject, and where, as in the cases at bar, 
there exist geenral provisions of law and special legis¬ 
lation the former must be interpreted so as to embrace 
only cases to which the latter are not applicable, and 
the latter must be held to take the cases to which they 
apply out of the operations of the general laws. 

To uphold the point that the special legislation ap¬ 
plicable to these cases took them out of all general 
legislation authorizing the handling of Government 
cases by the Attorney General, the Solicitor General, 
the District Attorney and his assistants, and regular 
or special Assistants to the Attorney General, it is but 
necessary to (1) examine the legislation and (2) con¬ 
sider a few of the many cases on the subject in the 
Supreme Court of the United States, our own Court of 
Appeals, and Federal Circuit Courts of Appeal. 

(1) The United States Attorney for the District of 
Columbia derived his power to appear before grand 
juries as an incident to his duty to conduct criminal 
prosecutions, and that duty is imposed by statute; 
Sec. 932, ('ode, D. C. Let us parallel the statute from 
which the authority of the District Attorney to appear 
before grand juries is derived with the applicable por¬ 
tions of the Act of February 8,1924. 
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“Act of Feb. 8, 1924. 
Resolved, * * * That the 
said leases and contract 
are against the public in¬ 
terest * * *; and 

* * * That the President 

* * * is * * * directed 

* * * to cause suit to be 
instituted * * *, and to 
prosecute such other ac¬ 
tions or proceedings, civil 
and criminal, as may be 
warranted by the facts in 
relation to the making of 
the said leases and con¬ 
tract. 

And the President is 
further * * * directed to 
appoint * * * Special 

Counsel who shall have 
charge and control of the 
prosecution of such litiga¬ 
tion * * 

It took no words more explicit than those found 
above in Sec. 932, Code, D. C., to get the District At¬ 
torney in the grand jury room in cases in which it is 
his duty, imposed by statute, to conduct in the name of 
the United States criminal prosecutions. He became 
an authorized person before grand juries as a neces¬ 
sary incident to his statutory duty to conduct criminal 
prosecutions. His right to appear before grand juries 
is implied from his statutory duty to conduct prosecu¬ 
tions. It is derived from no other source than this. It 
follows beyond doubt,we respectfully submit, that when 
the duty is removed the authority and rights which 
went with the duty, which were implied and derived 
from it, which rested upon naught else, necessarily 
were also removed. And when we place the language 
of the Act of February 8, 1924, applicable to these spe- 


“Sec. 932, Code, D. C. 
Conduct of Prosecutions, 
and so forth. * * * Pros¬ 
ecutions for violations of 
all police or municipal 
ordinances * * * shall be 
conducted * * * by the 
corporation counsel or his 
assistants. All other crim¬ 
inal prosecutions shall be 
conducted in the name of 
the United States and bv 
the Attorney of the United 
States for the District of 
Columbia or his assist¬ 
ants. ’ 9 
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cial cases, against the language of Sec. 932, Code, D. C., 

applicable to cases generally, and conclude, as we must 

conclude, that the District Attorney no longer had any 

duty to conduct the prosecutions referred to in the 

later legislative enactment, it must, we repeat, be also 

concluded that the authority incidental to that dutv no 

» • 

longer attached to the District At trolley’s office. 

This is made all the more clear when we further 
parallel Sec. 932 of the Code with the Act of February 
27, 1924: 


4 ‘Sec. 932, Code, D. C. 
Conduct of Prosecutions, 
and so forth. * * * Pros¬ 
ecutions for violations of 
all police or municipal 
ordinances * * * shall be 
conducted * * * by the 
corporation counsel or his 
assistants. All other crim¬ 
inal prosecutions shall be 
conducted in the name of 
the United States and by 
the Attorney of the United 
States for the District of 
Columbia or his assist¬ 
ants.” 


Act ofFeb. 27, 1924. 
“Resolved * * * that 

there be * * * appropri¬ 
ated * * * $100,000 * * * 
to be expended by the 
President for the purpose 
of employing the neces¬ 
sary attorneys and agents 
and for such other ex- x 
penses as may be neces¬ 
sary in instituting and 
carrying on any * * * 
proceedings, either civil 
or criminal, * * * in the 
prosecution of any person 
or persons guilty of any 
infraction of the laws of 
the United States in con¬ 
nection with said leases 
*. Anv counsel em- 
ployed by the President 

under the authority of this 

•> 

resolution shall be ap¬ 
pointed by, and with the 
advice and consent of the 
Senate, and shall have full 
power and authority to 
carry on said proceedings, 
any law to the contrary 
notwithstanding. ’ 1 
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When the Acts of February 8, 1924, and of February 
27, 1924, are read together, as they must be under the 
rule requiring all legislation in pari materia to be read 
together, all doubt, if indeed any remained, vanishes. 

Permit us to reiterate: The District Attorney got 
his power to appear before a grand jury from statu¬ 
tory provisions making it his duty to conduct crim¬ 
inal prosecutions in the name of the United States; 
that power of his is incidental, and only incidental, to 
the duty imposed upon him. How can the power re¬ 
main when the duty to which it is but an incident has 
been removed ! 

The provisions of the Revised Statutes of the United 
States respecting the duties of District Attorneys gen¬ 
erally are not, in our view, in conflict with the provi¬ 
sions of the above quoted section of our Code on the 
subject. If so considered, then the District Code pre¬ 
vails. We parallel those provisions of the Revised 
Statutes with the 1924 legislation and apply to them 
precisely the same arguments above made. 


“Sec. 767, R.S., U. S. 
There shall be appointed 
in each district * * * a 
person learned in the law, 
to act as attorney for the 
United States in such dis¬ 
trict * * V’ 

“Sec. 771, R.S., U. S. 

It shall be the duty of 
every district attorney to 
prosecute, in his district, 
all delinquents for crimes 
and offenses cognizable 
under the authority of the 
United States, * * 


Act of Feb. 8, 1924. 
“Resolved, * * * That 
the said leases and con¬ 
tract are against the pub¬ 
lic interest * * *; and 

* * * That the President 

* * * is * * * directed 

* # * to cause suit to be 
instituted * * *, and to 
prosecute such other ac¬ 
tions or proceedings, civil 
and criminal, as may be 
warranted by the facts in 
relation to the making of 
the said leases and con¬ 
tract. 
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“See. 767, R.S., U. S. 
There shall be appointed 
in each district * * * a 
person learned in the law, 
to act as attorney for the 
United States in such dis¬ 
trict * * V 
“Sec. 771, R.S., U. S. 

It shall be the duty of 
every district attorney to 
prosecute, in his district, 
all delinquents for crimes 
and offenses cognizable 
under the authority of the 
United States, * * 


And the President is 
further * * * directed to 
appoint * * * Special 

Counsel who shall have 
charge and control of the 
prosecution of such litiga¬ 
tion * * *” 

Act of Feb. 27, 1924. 
“Resolved, * * * that 
there be * * * appropri¬ 
ated * * * $100,000 * * * 
to be expended by the 
President for the purpose 
of employing the neces¬ 
sary attorneys and agents 
and for such other ex¬ 
penses as may be neces¬ 
sary in instituting and 
carrying on any * * * 

proceedings, either civil 
or criminal, * # * in the 
prosecution of any person 
or persons guilty of any 
infraction of the laws of 
the United States in con¬ 
nection with said leases 
* * *. Any counsel em¬ 
ployed by the President 

under the authority of this 

•> 

resolution shall be ap¬ 
pointed by, and with the 
advice and consent of the 
Senate, and shall have full 
power and authority to 
carry on said proceed¬ 
ings, any law to the con¬ 
trary notwithstanding.” 


The Supreme Court of the United States in the Con¬ 
fiscation Cases, 7 Wall. 457, 19 L. Ed. 196, speaking 
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by Mr. Justice Clifford, emphatically declared the ex¬ 
clusive duty and power of District Attorneys in crim¬ 
inal prosecutions brought in the name of the United 
Stales, in these words: 

“Public prosecutions, until they come before 
the court to which they are returnable, are with¬ 
in the exclusive direction of the District Attorney, 
and even after they are entered in court they are 
so far under his control that he may enter a nolle 
prosequi at any time before the jury is impaneled 
for the trial of the case, except in cases where it is 
otherwise provided in some act of Congress. * * * 
Settled rule is that those courts will not recognize 
any suit, civil or criminal, as regularly before 
them, if prosecuted in the name and for the benefit 
of the United States, unless the same is repre¬ 
sented by the District Attorney, or some one desig¬ 
nated by him to attend to such business, in his 
absence, as may appertain to the duties of his 
office. ’’ 

After quoting the above Judge Thomas in the Rosen¬ 
thal case, 121 Fed. 862, 1. c., 866, said: 

“Here the inability of the Attorney General or 
other official to represent the United States in 
criminal prosecutions w’as recognized and pro¬ 
nounced, and the words ‘public prosecutions, until 
they come before the court to which they are re¬ 
turnable, are w T ithin the exclusive direction of the 
district attorney,’ embodied a fundamental policy 
of the government. This decision w 7 as rendered 
in December, 1868, and in 1870 Congress enacted a 
provision, wffiich in 1875 appeared in the Revised 
Statutes as section 359.” 

This “exclusive direction,” wdiich w r ords are of 
course equivalent to “exclusive charge and control” 


30 


of the District Attorney, thus settled by the Supreme 
Court of the United States, was derived from the Stat¬ 
utes relating to the duty of that officer which we have 
already quoted. 

Here then we have the legislation of Congress ap¬ 
plicable to cases in general and the legislation of Con¬ 
gress applicable to the cases now at bar. The former 
legislation made it the duty of the United States Dis¬ 
trict Attorney to institute, carry on, conduct, have 
charge of, all criminal prosecutions conducted in the 
name of the United States in this District, excepting 
only those relating to violations of municipal ordi¬ 
nances committed to the Corporation Counsel; the lat¬ 
ter legislation placed that duty, in so far as it related 
to these cases, elsewhere. From the express duty im¬ 
posed by the earlier legislation there was the implied 
authority to appear before grand juries and partici¬ 
pate in the conducting of their proceedings. With the 
removal of the duty expressly imposed there must 
necessarily have been removed the authority implied 
from the imposition of the duty. 

It is respectfully submitted that the conclusion is 
unescapable that the United States Attorney for the 
District of Columbia was, in these cases, an unauthor¬ 
ized person before the grand jury, and upon that 
ground alone the judgment helow should be affirmed. 

Government counsel err in stating (page 8, appel¬ 
lant’s brief) that the presence before the grand jury 
in these cases of District Attorney Gordon “need give 
us little or no concern.” The question before this Court 
is whether or not the judgment quashing the indictment 
is right. We are not here concerned with the sole ques¬ 
tion whether the one reason given by the court below 
for that judgment is the only one furnishing support 
for it. 
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When we come to consider the conceded fact that 
Mr. Oliver E. Pagan appeared before that grand jury 
only in his capacity, as a Special Assistant to the 
Attorney General 4 4 under the authority of the De¬ 
partment of Justice/’ we again resort to the parallel 
column and here set side bv side the onlv authority 
relied upon for Mr. Pagan’s presence at the grand 
jury sessions and the provisions of the 1924 legisla¬ 
tion which we submit destroyed that authority in these 


cases: 

Authority Under Which 
Oliver E. Pagan Ap¬ 
peared as An Author¬ 
ized Person Before the 
Grand Jury': 

April 17, 1924. From 
the Attorney-General to 
Oliver E. Pagan, Esquire: 

“As an attorney and 
counsellor, you are spe¬ 
cially retained as a Spe¬ 
cial Assistant to the At¬ 
torney-General of the 
United States, under the 
authority of the Depart¬ 
ment of Justice, to assist 
in the trial of the cases 
growing out of the pro¬ 
ceedings hereinafter men¬ 
tioned [i. e., the oil lease 
matters], in which the 
Government is interested; 
and in that connection you 
are specifically directed to 
conduct, in the District 
of Columbia, * * * any 
kind of legal proceedings, 
civil or criminal, includ- 


The Acts of February 8 
and 27, 1924. 

Feb. 8, 1924. “Re¬ 

solved, * * * That the 
said leases and contract 
are against the public in¬ 
terest * * *; and 

* * * That the Presi¬ 

dent * * * is * * * 
directed * * * to cause 
suit to be instituted * * *, 
and to prosecute such 
other actions or proceed¬ 
ings, civil and criminal, 
as may be warranted by 
the facts in relation to the 
making of the said leases 
and contract. 

And the President is 
further * * * directed 
to appoint * * * Spe¬ 
cial Counsel who shall 
have charge and control 
of the prosecution of such 
litigation, anything in the 
statutes touching the pow¬ 
ers of the Attorney-Gen¬ 
eral of the Department of 
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ing grand jury proceed¬ 
ings * * * which dis¬ 

trict attorneys are author- 
ized by law to conduct.’* 
Act June 30, 1906: 

‘‘The Attorney-General 
or any attorney 
or counsellor specially ap¬ 
pointed by the Attorney- 
General under any provi¬ 
sion of law, may, when 
thereunto specifically di¬ 
rected by the Attorney- 
General, conduct any kind 
of legal proceedings, civil 
or criminal, including 
grand jury proceedings, 
which district attorneys 

* * * are * * * by 

law authorized to conduct 

* # # >> 


Justice to the contrary 
notwithstanding.” 

Feb. 27, 1924. “Re¬ 
solved, * * * That there 
be * * * appropriated 

* * * $ 100,000 * * * 
to be expended by the 
President for the purpose 
of employing the neces¬ 
sary attorneys and agents 
and for such other ex¬ 
penses as may be neces¬ 
sary in instituting and 
carrying on any * * * 

proceedings, either civil 
or criminal , * * * in 

the prosecution of any 
person or persons guilty 
of any infraction of the 
laws of the United States 
in connection with said 
leases * * *. Any coun¬ 
sel employed by the Presi¬ 
dent under the authority 
of this resolution shall be 
appointed by, and with 
the advice and consent of 
the Senate, and shall have 
full power and authority 
to carry on said proceed¬ 
ings, any law to the con¬ 
trary notwithstanding.” 


Mr. Pagan’s appointment from the Attorney-General 
under the latter’s letter of April 17, 1924, was based 
upon, and only upon, the authority given to the Attor¬ 
ney-General by the Act of Congress of June 30, 1906. 
“He was appointed to art in the oil litigation by the 
Attorney-General of the United States under and pur- 
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suant to the provisions of the Act of June 30, 1906.’ ’ 
(Appellant’s brief, p. 8.) It is submitted that to hold 
that the provisions of that Act apply to these cases in 
view of the provisions of the resolutions of February 
8, 1924, and February 27, 1924, is to ignore the plain 
language and the obvious intent of the Congress of the 
United States in these latter enactments, and this, too, 
after the Congress specifically provided that its 1924 
legislation should govern these cases “anything in the 
statutes touching the powers of the Attorney-General 
of the Department of Justice to the contrary notwith¬ 
standing,’’ and “any law to the contrary notwithstand¬ 
ing. ’ ’ 

It is contended here for appellant that “There is no 
statutory ground for holding that Special Assistants 
to the Attorney-General may not aid Special Counsel 
in the conduct of Grand Jury proceedings in the oil liti¬ 
gation or may not conduct such proceedings at the lat¬ 
ter’s request’’ (appellant’s brief, p. 13), although it 
is admitted that the Act of June 30, 1906, “would have 
to give way to” the Act of February 8, 1924, “in so far 
as it was necessary to retain in Special Counsel their 
charge and control of all proceedings.” And it is 
also admitted that if a Special Assistant to the At¬ 
torney-General conducting Grand Jury proceedings in 
these cases was “not subject to” the “charge and con¬ 
trol” of Special Counsel, “then a conflict would arise 
between the provisions of the Act of June 30, 1906, and 
February 8, 1924” (appellant’s brief, p. 14). 

It is further admitted that “The Act of February 
8, 1924, not only intended that Special Counsel should 
be in charge and control but also that they should not 
be dependent upon the Attorney-General or the De¬ 
partment of Justice for any official appointment which 
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would enable them to go into the courts’’ (appellant’s 
brief, p. 15). 

Of course appellant’s position involves the same con¬ 
tention and admission as regards the District Attorney. 
The argument attempted here is that Special Assist¬ 
ant Attorney-General Pagan was merely appointed to 
“aid Special Counsel in the conduct of grand jury pro¬ 
ceedings in the oil litigation” and that his function 
was to “conduct such proceedings at the * * * request” 
of the Special Counsel (appellant’s brief, p. 13). It 
is fair to assume that the appellant’s position is the 
same regarding Mr. Gordon. 

The answers to this position are: 

First, that on the record here the Court must find 
in the legislation relating to the duties of the District 
Attorney, as such and not as an assistant to any spe¬ 
cial counsel, District Attorney Gordon’s authority to 
be present at the grand jury sessions, or must affirm 
the quashing of the indictment; on the only record be¬ 
fore the Court, Gordon was not appointed by Messrs. 
Roberts and Pomerene, or by the Attorney-General, 
or by the President of the United States, as an assist¬ 
ant special counsel in these cases. Second, nor was 
Mr. Pagan so appointed; the record here discloses, we 
repeat, that he appeared in one capacity and only in 
one capacity and under only one authority. He was 
appointed, not by Messrs. Pomerene and Roberts, not 
by the President, but by the Attorney-General. He 
was appointed, not special counsel or assistant special 
counsel, but “a Special Assistant to the Attorney- 
General”; he was appointed, not under the authority 
of the acts of 1924, nor under the authority of special 
counsel, but under the Act of 1906 and he expressly and 
specifically was appointed and acted “under the au- 
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thority of the Department of Justice. ” That is the 
record. He went before this grand jury as a Special 
Assistant to the Attorney-General, appointed by the 
Attorney-General under the authority of the Depart¬ 
ment of Justice in virtue of the provisions of the Act 
of June, 1906, and in no other way. He was ‘‘specif¬ 
ically directed” to conduct grand jury proceedings in 
the “oil cases” by the Attorney General and as his 
assistant, and did not so function by “request” or 
“direction” of Special Counsel. 

A very similiar question was presented in United 
States v. Rosenthal , 121 Fed. 862. In that case Mr. 
Wickham Smith, expressly appointed by the Attorney- 
General a Special Assistant to the Attorney-General, 
appeared before the grand jury with the sanction and 
cooperation of the District Attorney of the Southern 
District of New York. When the Court had under con¬ 
sideration the plea in abatement to the indictment in 
the Rosenthal case it was contended that under the 
law an assistant to the District Attorney was an author¬ 
ized person at grand jury sessions. But the Court 
pointed out that Mr. Smith was not there in that cap¬ 
acity and did not derive his authority from any such 
position. It was, it will be remembered, the decision in 
the Rosenthal case, and the recognition by Congress 
of the state of the law which that case set forth, that 
resulted in the enactment of the Act of June 30, 1906. 

And, lastly, neither the Attorney-General of the 
United States nor Messrs. Pomerene and Roberts had 
any power to appoint “any counsel” in these cases. 
By express legislative enactment that power was com¬ 
mitted to the President of the United States, and not 
to the Attorney-General, nor to special counsel. More¬ 
over, even the President of the United States could 
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not appoint “any counsel” for these cases except by 
and with the advice and consent of the Senate of the 
United States. Congress did not give Messrs. Pome- 
rene and Roberts any authority to “request 7 ’ any 
person not authorized by its law to 4 ‘conduct” the 
“grand jury proceedings” “in the oil litigation” as 
is contended on page 13 of appellant ’s brief. The spe¬ 
cial counsel had no more right to invite “any counsel,” 
not appainted for these cases in the manner provided 
by law, into the grand jury room, than had any one 
else. 

In appellant’s argument to the effect that the oil 
cases may require the aid of additional counsel, it ap¬ 
parently has been erroneously assumed that the ap¬ 
pointment of counsel for these cases was exhausted by 
the appointment of two special counsel. The law did 
not limit the number of counsel to two. The appoint¬ 
ment of Messrs. Pomerene and Roberts did not exhaust 
the appointments for these cases over which the Senate 
was to have control. The President of the United 
States is not limited in the number of counsel who 
shall be employed. If the proper carrying on of the 
cases covered by the congressional resolutions of Feb¬ 
ruary 8 and February 27, 1924, requires four attorneys 
or forty attorneys, there is provision of law for their 
appointment, but only by the President by and with 
the advice and consent of the Senate. The resolution 
of February 27, 1924, expressly provides that- 

“ Any counsel employed by the President under 
the authority of this resolution shall he appointed 
by and with advice and consent of the Senate 
and shall have full power and authority to carry 
on said proceedings, any law to the contrary not¬ 
withstanding. ’ ’ 
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Under this legislation we contend that if “any coun¬ 
sel” in addition to Messrs. Pomerene and Roberts, or 
in addition to any number heretofore appointed, are 
required in these cases, or are to function in these 
cases, then such counsel must be appointed by the 

President and confirmed by the Senate, and in these 

> 

cases no counsel not thus appointed and thus confirmed 
is an authorized person to appear for the United States 
in any proceedings, civil or criminal, including grand 
jury proceedings. That is the state of the law as de¬ 
clared by the Congress, plain on the face of its legis¬ 
lative enactments, and made clear beyond cavil by the 
legislative history hereinafter referred to. 

A reference to the brief filed on behalf of the Gov¬ 
ernment’s appeal in these cases will show that the 
Government for the most part seeks to ignore the pro¬ 
visions of the resolution of Februarv 27, 1924. We 
repeat that the two resolutions, declaring the intent of 
the Congress, must be read together and they, and 
every provision of each, must be given full force and 

effect by the courts. 

# 

These resolutions constitute the law of the land for 
these cases and to give them the force and effect which 
fhe Congress intended they should have is the sole 
function and duty of the Courts. 

Divers statutes relating to the same thing, and acts 
of Congress and joint resolutions relating to the same 
subject, “ought all to be taken into consideration” in 
ascertaining the legislative intent. United States v. 
Freeman, 3 How. 556; Bigelow v. Forrest, 9 Wall. 339. 
The doctrine in pan materia is so well settled that it 
is unnecessary to even attempt to cite the innumerable 
cases on the subject. Volume 5, Digest United States 
Supreme Court Reports, pp. 5391-5393. 
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(2) Among the numerous cases which hold that spe¬ 
cial legislation excepts cases to which it applies from 
general legislation covering all cases of the class, and 
that provisions of later laws inconsistent with or repug¬ 
nant to those of earlier laws supersede the last named, 
are the following: 

District of Columbia v. Hutton, 143 U. S. 18, holds 
that a later act on the same subject and inconsistent 
with a former act repeals the former act to the extent 
of the inconsistency. The Court said, pp. 26-27: 

“We are not unmindful of the rule that repeals 
by implication are not favored. But there is an¬ 
other rule of construction equally sound and well 
settled which we think applies to this case. Stated 
in the language of this court in United States v. 
Tynen, 11 Wall. 88, 92, it is this: ‘When there are 
two acts on the same subject the rule is to give 
effect to both if possible. But if the two are re¬ 
pugnant in any of their provisions, the latter act, 
without any repealing clause, operates to the ex¬ 
tent of the repugnancy as a repeal of the first; and 
even where two acts are not in express terms re¬ 
pugnant, yet if the latter act covers the whole 
subject of the first, and embraces new provisions, 
plainly showing that it was intended as a substi¬ 
tute for the first act, it will operate as a repeal 
of that act.’ See also Murdock v. Memphis, 20 
Wall. 590, 617; Tracy v. Tuffy, 134 IT. S. 206, 223; 
Fisk v. Henarie , 142 U. S. 459.” 


United States v. Mathews, 173 U. S. 381, arose upon 
this state of facts: 

“The act of March 3, 1891, c. 542, 26 Stat. 948, 
985, ‘making appropriations for sundry civil ex¬ 
penses of the government for the fiscal year end¬ 
ing June the thirtieth, eighteen hundred and nine- 
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ty-two, and for other purposes,’ under the head¬ 
ing ‘Miscellaneous,’ contained the following ap¬ 
propriation: ‘Prosecution of crimes; for the de¬ 
tection and prosecution of crimes against the 
United States, preliminary to indictment * * * 

under the direction of the Attorney General, * * * 
thirty-five thousand dollars.’ Under the author- 
ity thus conferred the Attorney General, on July 
31, 1891, addressed a letter to the marshal of the 
Northern District of Florida, saying: ‘Your let¬ 
ter of July 24 is received. You are authorized to 
offer a reward of five hundred dollars ($500) for 
the arrest and delivery to you, at Jacksonville, of 
Asa McNeil, chief of conspirators, who fired upon 
revenue deputies at Bonifay, Holmes County, last 
fall, this reward to be paid upon conviction of said 
McNeil.’ A capias for the arrest of McNeil was 
executed by the deputies in question on the 11th 
day of July, 1892, the court below finding that the 
arrest was due to their exertions.” 

The Government refused to pay the reward to the 
deputies on the following grounds, among others: 

‘‘That even although it be conceded that the of¬ 
ficers in question were otherwise entitled to re¬ 
cover the reward, they were without capacity to do 
so because of the general statutory provision for¬ 
bidding ‘officers in any branch of the public ser¬ 
vice or any other person whose salary, pay or 
emoluments are fixed by law or regulations,’ from 
receiving ‘any additional pay, extra allowance or 
compensation in any form whatever,’ (Rev. Stat. 
Sec. 1765,) and because of the further provision 
‘that no civil officer of the Government shall here¬ 
after receive any compensation or perquisites, di¬ 
rectly or indirectly, from the Treasury or prop¬ 
erty of the United States beyond his salary or com¬ 
pensation allowed by law. * * * ’ Act of June 
20, 1874, c. 328, 18 Stat. 85, 109.” 
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The Court, in holding that the deputies were entitled 
to the reward, said, among other things, at page 387: 

“The appropriation act being a special and later 
enactment operated necessarily to engraft upon 
the prior and general statute an exception to the 
extent of the power conferred on the Attorney 
General and necessary for the exercise of the dis- 
cretion lodged in him for the purpose of carrying 
out the provisions of the later and special act.” 

Townsend v. Little, 27 L. ed. (U. S.) 1012, 109 U. S. 
504, involved a question of title to property. In the 
opinion the Court said: 

“The appellant contends, however, that, as the 
deed, executed by the Mayor of Salt Lake City to 
Townsend, was without witnesses as required by 
the general law of the territory, it did not convey 
the legal title. But the Act of the Territorial Legis¬ 
lature, providing for the conveyance to occupants, 
by the mayor, of lands included in the town site, 
did not require witnesses to his deed. It merely 
directed that ‘deeds of conveyance for the same 
shall be executed by the mayor of the city or town 
under the seal of the corporation.’ According to 
the well settled rule, that general and specific pro¬ 
visions, in apparent contradiction, whether in the 
same or different statutes and without regard to 
priority of enactment, may subsist together, the 
specific qualifying and supplying exceptions to the 
general, this provision for the execution of a par¬ 
ticular class of deeds is not controlled bv the law 

* 

of the territory requiring deeds generally to be 
executed with two witnesses. Pease v. Whitney, 5 
Mass., 380; Nichols v. Bertram, 3 Pick., 342; State 
v. Perryshurg, 14 Ohio St., 472; London, etc., Rail- 
icay v. Wandsworth Board of Works, L. R. 8 C. P., 
185; Bishop of the Written Laws, sec. 112 a. The 
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deed of the mayor to Townsend having been exe¬ 
cuted in conformity with the special Act, was 
therefore, valid and effectual to convey the legal 
title.” 

In Cook County National Bank v. United States, 17 
Otto. 445-453; 27 L. Ed. 537, the question was whether 
the United States under Section 3466 R. S., giving 
priority to the demands of the United States against 
insolvents, was not entitled to priority over other credi¬ 
tors in its demands against an insolvent national bank, 
notwithstanding that the provisions of the National 
Banking Act were apparently to the contrary. 

The court held that the Act authorizing the forma¬ 
tion of national banks constituted by itself a complete 
system for the establishment and government of na¬ 
tional banks, prescribing the manner in which they may 
be formed, etc., their liability to be placed in the hands 
of a receiver, and the manner, in such event, in which 
their affairs would be wound up and their debts paid 
and their property applied toward such payment, and 
that therefore the provisions of that law and the gen¬ 
eral law contained in Section 3466 Revised Statutes 
being, as applied to demands against national banks, 
inconsistent and repugnant, the latter law must yield 
to the former and is to the extent of the repugnancy 
superseded by it. 

Bv the Court: 

•/ 

“The doctrine as to repugnant provisions of 
different laws is well settled, and has often been 
stated in decisions of this court. A law embracing 
an entire subject, dealing with it in all its phases, 
may thus withdraw the subject from the opera¬ 
tion of a general law as effectually as though, as 
to such subject, the general law were in terms re- 
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pealed. The question is one respecting the inten¬ 
tion of the Legislature. And although as a general 
rule the United States are not bound by the pro¬ 
visions of a law in which they are not expressly 
mentioned, yet if a prticular statute is clearly de¬ 
signed to prescribe the only rules which should 
govern the subject to which it relates, it will re¬ 
peal any former one as to that subject. Daviess v. 
Fairbairn , 3 How., 636; U. S. v. Tynen, 11 Wall., 
88 (78 U. S. XX., 153).” 


Gassenheimer r. District of Columbia, 6 App. D. C. 
108, was an appeal from a judgment of the Supreme 
Court of the District of Columbia, on demurrer to an 
information charging violation of the Act of Congress 


of March 3, 1893, regulating the liquor traffic. 

The Court, while indicating that the lower court was 
right in overruling the demurrer on the grounds urged, 
nevertheless held that that Court had no jurisdiction of 
the case because the Act of Congress, March 3, 1893, 
prescribed “that prosecution for violations of the pro¬ 
visions of this Act shall be on information filed in the 
Police Court.” It was argued that the District Su¬ 
preme Court had concurrent jurisdiction with the 
Police Court by reason of the fact that a prior statute, 
viz., Section 1049 of the Revised Statutes for the Dis¬ 
trict of Columbia, gave such concurrent jurisdiction to 
the Police Court and the Supreme Court of the District 
sitting as a criminal court. It was urged “that when 
a court, especially a court of general jurisdiction, has 
cognizance of a subject-matter under existing law, its 
authority to proceed in such matter will not be divested 
or impaired by any subsequent legislative enactment, 
unless in such subsequent legislative enactment express 
prohibitory words are used against that jurisdiction,” 
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and the case of Commomvealth v. Hudson, 11 Gray 
(Mass.) 65, was cited in support of this argument. 
However, this Court said at page 116: 

“But the rule, though correctly enough stated 
for the purposes of that case, was stated too 
broadly for general application. The language of 
Tindal, Chief Justice, in the case of Crisp v. Ban¬ 
bury, 8 Bingham, 394, in the English Court of 
Common Pleas, in which he says, ‘It is undoubted¬ 
ly true that the jurisdiction of the superior courts 
at Westminister is not to be ousted except by ex¬ 
press words or by necessary implication,’ states 
the rule more accurately. For, while repeal by im¬ 
plication is said not to be favored, it is beyond 
question true that there may be repeal by neces¬ 
sary implication as well as by express words; and 
there is no reason why the jurisdiction conferred 
upon courts might not be ousted or repealed by 
the one mode as well as by the other, provided the 
implication is sufficiently strong for the purpose. 

“Now, it has been repeatedly decided by the Su¬ 
preme Court of the United States, that when a 
later act is plainly intended to be a substitute for 
all previous acts, or when it clearly intends to pro¬ 
vide the only rule which shall govern in a specified 
matter, or when it creates new rights or new 
offences and prescribes specific remedies or 
punishments, it necessarily repeals pro tanto all 
prevous enactments upon the same subject-mat¬ 
ter. Barnet v. Muncie National Bank, 98 U. S. 
555; United States v. Claflin, 97 U. S. 546; Cook 
County National Bank v. United States, 107 U. S. 
445; Pana v. Bowler, 107 U. S. 529; United States 
v. Tynen, 11 Wall. 88; Norris v. Crocker, 13 How. 
429. 

“Exceedingly in point is the case of Crisp v. 
Banbury, 8 Bingham, 394, supra, in which it ap¬ 
pears that there had been a statute enacted re- 
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quiring that certain disputes should be referred 
to arbitration. Notwithstanding the statute, suit 
was brought in the court of common pleas upon a 
controversy that fell within the category provided 
for in the statute. The statute contained no ex¬ 
press repeal of the jurisdiction of the ordinary 
tribunals. But the court of common pleas, by 
Chief Justice Tindal, after enunciating the gen¬ 
eral rule as heretofore cited, held that the re¬ 
quirement of the statute was peremptory, and that 
it operated by necessary implication to oust the 
jurisdiction of the court of common pleas. Our 
statute in the present case is no less peremptory, 
and operates no less to confer exclusive jurisdic¬ 
tion upon the Police Court.’* 

So here, the 1924 legislation conferred exclusive au¬ 
thority to conduct these cases upon the Special Coun¬ 
sel whose appointment that legislation directed, and 
ousted the District Attorney and the Attorney General 
from all authority therein. 

United States v. Mason, 33 App. D. C. 350. This 
was an action brought by the United States to recover 
$150 paid to a military officer on a claim filed by him 
and allowed by the auditor for the War Department, 
covering the value of a horse lost in the military ser¬ 
vice. It was alleged by the Government in its declara¬ 
tion that the payment was made through mistake, 
“for the reason that the loss did not come within the 
provisions of the law under which it had been settled 
and paid, and further, that the said horse was not 
worth the said sum,” etc. The defendant’s demurrer 
to this declaration was sustained, and the plaintiffs 
having declined to further amend, judgment was en¬ 
tered for the defendant. From this the United States 
appealed. 
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By the Court, page 353: 

“1. The determination of defendant’s claim 
and the payment thereof were made under the au¬ 
thority of the Act of Congress approved March 3, 
1885, entitled ‘An Act to Provide for the Settle¬ 
ment of Claims of Officers and Enlisted Men of 
the Army for Loss of Private Property Destroyed 
in the Military Service of the United States.’ 23 
Stat. at L. 350, chap. 335, U. S. Comp. Stat. 1901, 
p. 173. So much of said act as is of importance 
in the consideration of this case provides: 

“ ‘That the proper accounting officers of the 
Treasury be, and they are hereby, authorized 
and directed to examine into, ascertain, and de¬ 
termine the value of the private property belong¬ 
ing to officers and enlisted men in the military 
service of the United States which has been, or 
may hereafter be, lost or destroyed in the military 
service, under the following circumstances: 

“ ‘First: When such loss or destruction was 

without fault or negligence on the part of the 

claimant. * * * Provided that anv claim which shall 

%> 

be presented and acted on under authority of this 
act shall be held as finally determined, and shall 
never thereafter be reopened or considered.’ 

“The first proposition on which the appellants 
rely for the reversal of the judgment is, that the 
conclusiveness of the decision of the Auditor under 
the aforesaid act is qualified by certain provisions 
incorporated in the general appropriation act, 
approved July 31, 1894, which contemplated a 
radical change in the mode of examining and al¬ 
lowing accounts against the United States. (28 
Stat. at L. 207 et. seq. chap. 174, U. S. Comp. 
Stat. 1901, p. 161.) Section 8 thereof, which is 
specially relied on, reads as follows: 

“ ‘The balances which may, from time to time, 
be certified by the Auditor’s to the Division of 
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Bookkeeping and Warrants, or to the Postmaster 
General, upon the settlements of public accounts, 
shall be final and conclusive upon the executive 
branch of the government, except that any person 
whose accounts may have been settled, the head 
of the executive department, or of the board, com¬ 
mission, or establishment not under the jurisdic¬ 
tion of an executive department, to which the ac¬ 
count pertains, or the Comptroller of the Treas¬ 
ury, may, within a year, obtain a revision of the 
said account by the Comptroller of the Treasury, 
whose decision upon such revision shall be final 
and conclusive upon the executive branch of the 
government: Provided, That the Secretary of the 
Treasury may, when, in his judgment, the inter¬ 
ests of the government require it, suspend pay¬ 
ment and direct the re-examination of anv ac- 
count. ’ 

“In support of this proposition it is contended 
that the action of the Auditor under the former 
act is conclusive unless, and only unless, within 
a year from the date of his settlement, the account 
shall be revised by the Secretary, Comptroller of 
the Treasury upon the application of the claim¬ 
ant, the Secretary of War, the Secretary of the 
Treasury, or by the Comptroller of his own mo¬ 
tion. We are of the opinion that this is not the 
necessarv effect of the later act. It seems to con- 
template the settlement of accounts in general 
with the government, and does not in terms em¬ 
brace the claims arising under the act of 1885, 
which creates a special liability of the United 
States, not previously recognized by general law, 
and provides a special tribunal for the adjudica¬ 
tion of claims presented thereunder. Repeals by 
implication are not favored, and it is also true 
that general and specific provisions, in apparent 
contradiction, whether in the same or different 
statutes, and without regard to priority of enact¬ 
ment, may subsist together, the specific qualifying 
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and supplying exceptions to the general, unless 
there is something else to indicate that the later 
provision was intended to amend, or exclude the 
operation of, the other. Townsend v. Little , 109 
U. S. 504, 512, 27 L. ed. 1012, 1015, 3 Sup. Ct. Rep. 
357. 


In Washington Terminal Company v. Sampson, 53 
App. D. C. 179, the Court said: 

“This case comes here on a writ of error to the 
municipal court for the District of Columbia, in 
which Sampson, the plaintiff below, defendant in 
error here, recovered judgment on the verdict of 
a jury in his favor against the Washington Ter¬ 
minal Company, a common carrier by railroad in 
the District. 

“The main question at issue is whether or not 
the defense known as assumption of risk is avail¬ 
able in this case. The discussion, therefore, is 
first directed to the question as to whether the 
statute commonly known as the Federal Employ¬ 
ers’ Liability Act of June 11, 1906 (34 Stat. 232), 
or the Federal Employers’ Liability Act of April 
22, 1908 (Comp. St. Secs. 8657-8665), is the statute 
in force, and under which recovery may be had, 
if at all, in this suit; the Terminal Company con¬ 
tending that the latter and not the former act 
controls. 

“The earlier act relates to common carriers in 
the District of Columbia and elsewhere, while the 
later one relates to liability of common carriers 
by railroad. By the former the defense of as¬ 
sumption of risk in cases of the character now 
before us was abolished. Philadelphia B. & W. R. 
Co. v. Tucker, 35 App. D. C. 123, affirmed 220 U. S. 
608, 31 Sup. Ct. 725, 55 L. Ed. 607. Under the 
later statute that defense was not abolished, ex¬ 
cept in the cases especially referred to in section 4 
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thereof (Comp. St. Sec. 8660). Seaboard Air 
Line v. Horton, 233 U. S. 492, 34 Sup. Ct. 635, 58 
L. Ed. 1062; L. R. A. 1915C, 1 Ann. Cas. 1915B, 
475; Jacobs v. S. R. Co., 241 U. S. 229, 36 Sup. 
Ct. 588, 60 L. Ed. 970. 

4 ‘The act of 1906 was held unconstitutional so 
far as it related to interstate commerce. Employ¬ 
ers ’ Liability Cases, 207 U. S. 463, 28 Sup. Ct. 
141, 52 L. Ed. 297. Later it was held that, as re¬ 
lated to common carriers within the District of 
Columbia, it was constitutional, as a regulation of 
commerce in the District, because of the plenary 
powers of Congress over the District. El Paso 
& X. E. R. Co. v. Gutierrez, 215 V. S. 87, 30 Sup. 
Ct. 21, 54 L. Ed. 106. Appellee contends it is still 
in force here, and that therefore the defense of 
assumption of risk was not open to the defendant 
below. 

“It is unnecessary to enter into anv lengthy 
discussion as to precisely how far the act of 1908 
repealed the act of 1906; that it did repeal it was 
the opinion of the Supreme Court of the State of 
Washington, although that precise question, as 
appellee points out, was not directly before the 
court for consideration. Walsh v. Alaska Steam¬ 
ship Co., 101 Wash. 295, 172 Pac. 267. See, also, 
Roberts on Federal Liability of Carriers, 979. 

“(1) We think, in view of the fact that the 
two acts treat of the same subject-matter, namely, 
the liability of common carriers, the former relat¬ 
ing to common carriers of every description and 
the latter to common carriers bv railroad, that 
the later act was designed at least to provide an 
exclusive remedy against common carriers of the 
latter class. This view is confirmed by the pro¬ 
vision of the last section of the act of 1908 that 
it should not affect any proceeding or right of 
action under the earlier act. If Congress had in¬ 
tended that the act of 1906 as to common carriers 
by railroad was to be continued in force, that 
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saving provision would have been unnecessary, 
and in addition it is hardly to be supposed that it 
intended that the two acts providing for relief in 
the same class of cases, one allowing the defense 
of assumption of risk and the other not, should 
concurrently be in force and effect. 

“(2) The act of 1908 is the latest expression 
of legislative will, and no good reason presents 
itself why the Terminal Company, a common car¬ 
rier by railroad, is not entitled to the benefits 
thereof.’ ’ 

In Sweet v. United States, 228 Fed. 421, in the sylla¬ 
bus prepared by the Court, it is said: 

“ Where general laws treating of many sub¬ 
jects and a law treating of one of those subjects, 
or one particular case, are inconsistent, they must, 
if possible, stand and be given effect together, the 
former as the general law, and the latter as the 
law of the particular case or subject. 

In Jackson v. C. R. /. & P. Railway , 178 Fed. 434, 
(C. C. A. 8) the court said: 

“And the rule is that when we have one statute 
of general application, and another applying to 
specific cases, that as to such specific cases the 
later statute onlv can be invoked.” 

In Jackson v. Cravens, 238 Fed. 117, (C. C. A. 5) the 
Court said: 

“The general terms of a prior statute are not 
to be construed as covering the particular terms 
of a subsequent statute, but the latter are to be 
construed as withdrawn from the operation of the 
former. 

“Where a statute provides a new, specific, and 
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complete remedy, fully covering the subject- 
matter, its provisions will alone be looked to, and 
resort cannot be bad to prior existing general 
remedies. 

“Judicial Code (Act March 3, 1911, c. 231) 
Sec. 129, 36 Stat. 1134 (Coni]). St. 1913, Sec. 1121), 
originating in Act March 3, 1891, c. 517, 26 Stat. 
826, creating the Circuit Court of Appeals, pro¬ 
vides that where, upon a hearing in equity in a 
District Court or by a judge thereof in vacation, 
an injunction shall he granted, continued, refused, 
or dissolved by an interlocutorv order or decree, 
an appeal may be taken from such interlocutory 
order or decree to the Circuit Court of Appeals, 
notwithstanding an appeal in such case might 
upon a final decree, he taken directly to the Su¬ 
preme Court. Judicial Code, Sec. 266 (Comp. St. 
1913, Sec. 1243), originating in Act June 18, 1910, 
c. 309, 36 Stat. 539, authorizes a District Judge, 
upon presentation of an application for a tem¬ 
porary injunction, suspending or restraining the 
enforcement, operation, or execution of any state 
statute, to call to his assistance a Circuit Judge 
and another District Judge, before whom the 
application shall he heard. The section further 
declares that an appeal from the order may he 
taken direct to the Supreme Court of the United 
States. Held that, as the later section provided 
an entirely new remedy, and provided for a hear¬ 
ing before a court composed practically in the 
same manner as the Court of Appeals, a litigant, 
denied a temporary injunction by a District Court 
so organized, cannot appeal to the Circuit Court 
of Appeals, and can only appeal to the Supreme 
Court.” 


Enlightening on the question of repeals by implica¬ 
tion; repeals pro tanto; the superseding of provisions 
of earlier by later statutes, and the exclusive applica- 
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tion of special laws relating to special cases where 
general laws relating to cases of the same class are 
still in force, are the following cases: 

Walla Walla v. Walla Walla Water Co., 172 
U. S. 1 (43 L. Ed. 341); 

United States v. Matthews, 173 U. S. 381 (43 L. 
Ed. 738); 

Burnap v. United States, 252 U. S. 512 (64 L. 
Ed. 692); 

Henrietta Mining £ Milling Co. v. Gardner, 173 
U. S. 123 (43 L. Ed. 637); 

Kepner v. United States, 195 U. S. 100 (49 L. 
Ed. 114); 

Townsend v. Little, 109 U. S. 504 (27 L. Ed. 
1012 ); 

Pana v. Bowler, 107 U. S. 529 (27 L. Ed. 424); 
Cook County National Bank v. United States, 
107 U. S. 445 (27 L. Ed. 537 ); 

United States v. Fisher, 109 U. S. 143 (27 L. Ed. 
885); 

Murdock v. Mayor of Memphis, 20 Wall. 590 (22 
L. Ed. 429); 

McKee v. United States, 8 Wall 163 (19 L. Ed. 
329) • 

United States v. Tynan, 11 Wall. 88 (20 L. Ed. 
153); 

United States v. Auffmordt, 122 U. S. 197 (30 
L. Ed. 1182); 

Tracey v. Tuffly, 134 U. S. 206 (33 L. Ed. 879); 
United States v. Claflin, 97 IT. S. 546 (24 L. Ed. 
1082); 

District of Columbia v. Hutton, 143 U. S. 18 (56 
L. Ed. 60); 

United States v. Utah Power dc Light Co., 209 
Fed. 554 (C. C. A., 8th Circuit); 

In re City Trust Co., 121 Fed. 706 (C. C. A., 6th 
Circuit); 

D’Ester re v. City of New York, 104 Fed. 605 
(C. C. A., 2d Circuit); 
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Saunders v. United States, 114 Fed. 42 (C. C. 
A., 9th Circuit); 

Jackson v. Chicago , ete. y Ry. Co., 178 Fed. 432 
(C. C. A., 8th Circuit); 

Mag one v. King , 51 Fed. 525 (C. C. A., 2nd Cir¬ 
cuit) ; 

McGlaslian v. United States , 71 Fed. 434 (C. C. 
A., 7th Circuit); 

U. S. v. Wood , 168 Fed. 438 (D. C., N. J.); 

U. S. v . Lapp , 244 Fed. 377 (C. C. A., 6th Cir¬ 
cuit) ; 

Jackson v. Cravens , 238 Fed. 117 (C. C. A., 5th 
Circuit). 


It would unnecessarily extend tliis brief to fur- 
ther review and quote from this formidable list of 
cases. All of them support the point here being dis¬ 
cussed. The rule is nowhere better stated than in the 
decision of the Circuit Court of Appeals of the Second 
Circuit in Magone v. King , supra (51 Fed. 525, 526), in 
the following words of Circuit Court Judge Wallace: 


“The settled rule of statutory construction is 
that general legislation must give way to special 
legislation on the same subject , whether the pro¬ 
visions are found in the same statute or in differ¬ 
ent statutes; and general provisions must be in¬ 
terpreted so as to embrace only cases to which the 
special provisions are not applicable.“ 

The pertinent application and the irresistible gov¬ 
erning forces of this “settled rule of statutory con¬ 
struction” to the questions now presented to the Court 
in the instant cases is, we submit, manifest. 
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POINT III. 

CONGRESS BY THE LEGISLATION APPROVED 
FEBRUARY 8 AND 27, 1924, EXPRESSLY IN¬ 
TENDED (1) TO PROVIDE THAT THE SPE¬ 
CIAL COUNSEL OF THE UNITED STATES, 
APPOINTED COMPLIANT TO THAT LEG¬ 
ISLATION, SHOULD HAVE EXCLUSIVE 
CHARGE AND CONTROL OF, AND SHOULD 
EXCLUSIVELY CONDUCT AND CARRY ON, 
ALL JUDICIAL PROCEEDINGS IN THESE 
CASES; (2) IT WAS THE CLEAR INTENTION 
OF CONGRESS PARTICULARLY TO EX¬ 
CLUDE FROM AUTHORITY TO TAKE ANY 
PART IN CONDUCTING THESE CASES THE 
ATTORNEY-GENERAL OF THE UNITED 
STATES, ALL OF HIS ASSISTANTS AND ALL 
OFFICERS AND ATTORNEYS “UNDER THE 
AUTHORITY OF THE DEPARTMENT OF 
JUSTICE.” 

1. SENATE JOINT RESOLUTION NO. 54, ACT OF 

FEBRUARY 8, 1924. 

The history of this resolution through the Congress 
discloses beyond peradventure, were not that suffici¬ 
ently disclosed by the language of the enactment itself, 
that it was the express intention of our legislative body 
to take “the prosecution contemplated under the reso¬ 
lution out of the Department of Justice” (quotation 
from remarks of Senator Walsh of Montana in pre¬ 
senting and explaining the resolution, January 28, 
1924, page 1536, Congressional Record, Sixty-eighth 
Congress, First Session). 

Senate Joint Resolution No. 54, which became law 
upon approval by the President February 8, 1924, was 
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first introduced by Senator Caraway, of Arkansas, in 
a form entirely different from that in which it was ulti- 
mately passed in both houses. As originally intro¬ 
duced on January 7, 1924, page 583, Congressional Rec¬ 
ord, it was entitled a “Joint Resolution to Cancel the 
Lease of the Mammoth Oil Company” and read as fol¬ 
lows : 


“Whereas, on the 7th day of April, 1922, a lease 
was executed by the United States, by the then 
Secretary of the Interior, Hon. Albert B. Fall, and 
Hon. Edwin Denby, Secretary of the Navy, acting 
for the United States, to the Mammoth Oil Co., as 
represented by H. F. Sinclair; and 
“Whereas the said lease was against the public 
interest; and 

“Whereas said lease was made by private nego¬ 
tiation; and 

“Whereas said lease attempts to appropriate 
public revenues; and 

“Whereas it now appears that said lease con¬ 
veyed or attempted to convey, to the said Mam¬ 
moth Oil Co. all of the oils, gases, and minerals 
in what is known as petroleum reserve No. 3; and 
“Whereas it now appears that said lease was 
corruptly obtained: Therefore be it 

“Resolved, etc., That said lease of said date, and 
all modifications and contracts made thereunder, 
and all rights and immunities thereunder granted, 
is, and are hereby, canceled; that all of the re¬ 
sources therein sought to be conveyed are hereby 
restored to the possession of the United States, 
and shall be held and retained for the use and bene¬ 
fits for which thev were dedicated bv Executive 
order prior to the execution of said lease; that 
there shall be an accounting had by said lessee and 
assignees with the United States for all oils, gases, 
and minerals by it taken from said lands.” 
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This proposed legislation was referred to the Com¬ 
mittee on Public Lands and Surveys (C. R. 583). 

Senator Walsh, a member of that Committee, on 
January 23, 1924, addressed the Senate and, among 
other things, said (C. R. p. 1313): 

“1 shall ask the Committee * * * to report a reso¬ 
lution of that character, and when it is reported, 1 
shall ask that the President be authorized and di¬ 
rected to employ special counsel to prosecute the 
litigation entirely independent and without any 
control over it by the Department of Justice or the 
Attorney-General, and that for abundant reasons, 
as it seems to me.” 

The Senate on January 24,1924, discharged the Com¬ 
mittee on Public Lands and Surveys from further con- 
sideration of Senate Joint Resolution No. 54 and that 
resolution went to the calendar (C. R. 1375). 

On the night of January 26, 1924, the President of 
the United States issued the following statement to the 
public (see Congressional Record, p. 1520): 

“It is not for the President to determine crimi¬ 
nal guilt or render judgment in civil causes. That 
is the function of the courts. It is not for him to 
prejudge. I shall do neither; but when facts are 
revealed to me that require action for the purpose 
of insuring the enforcement of either civil or crimi¬ 
nal liabilitv, such action will be taken. That is the 
province of the Executive. 

“Acting under my direction the Department of 
Justice has been observing the course of the evi¬ 
dence which has been revealed at the hearings con¬ 
ducted by the senatorial committee investigating 
certain oil leases made on naval reserves, which I 
believe warrants action for the purpose of enforce- 
ing the law and protecting the rights of the public. 
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This is confirmed by reports made to me from the 
committee. If there has been any crime, it must 
be prosecuted. If there has been any property of 
the United States illegally transferred or leased, it 
must be recovered. 

“I feel the public is entitled to know that in the 
conduct of such actions no one is shielded for any 
party, political, or other reasons. As I understand, 
men are involved who belong to both political par¬ 
ties, and having been advised by the Department 
of Justice, that it is in accord with former prece¬ 
dents, I propose to employ special counsel of high 
rank, drawn from both political parties, to bring 
such actions for the enforcement of the law. Coun¬ 
sel will be instructed to prosecute these cases in 
the courts so that if there is any guilt it will be 
punished; if there is any civil liability, it will be 
enforced; if there is any fraud, it will be revealed; 
and if there are any contracts which are illegal, 
tliev will be canceled. Every law will be enforced 
and every right of the people and the Government 
will be protected.” 

On January 28, 1924, Senator Walsh asked unani¬ 
mous consent that the Senate proceed to the immediate 
consideration of Senate Joint Resolution Xo. 54 and, 
the Senate having unanimously acceded to the request 
of the Senator from Montana, lie sent “to the desk a 
substitute for the joint resolution” which was there¬ 
upon laid before the Senate. The substitute was, dur¬ 
ing the progress of the debate in the Senate amended so 
as to include not only the Mammoth Oil Company lease, 
the sole subject-matter of the original resolution and of 
the first draft of the substitute, but also all matters 
connected with all the leases and contracts the alleged 
negotiations for or obtainment of which form the foun¬ 
dation for the indictments now at bar. The original 
draft of the substitute, after containing the recitals 
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which in substance will be found to be precisely those 
contained in the resolution as enacted into law, directed 
the President to prosecute such “actions or proceed¬ 
ings, civil and criminal, as may be warranted by the 
facts,” and concluded in the very language which is 
found in the act as it finally passed both houses of 
Congress and was approved by the Senate, that lan¬ 
guage being- 

“And the President is further authorized and 
directed to appoint, by and with the advice and 
consent of the Senate, special counsel who shall 
have charge and control of the prosecution of such 
litigation, anything in the statutes touching the 
powers of the Attorney General of the Department 
of Justice to the contrary notwithstanding.” 

In passing we may remark that it is quite evident 
fhat the word “of” preceding the words “the Depart¬ 
ment of Justice” represents a typographical error; 
sense and the proceedings in Congress combining to 
show that it should be read “or”. 

As originally presented to the Senate Mr. Walsh’s 
draft of Joint Resolution 54 will be found on page 1521 
of the Congressional Record. 

In presenting the resolution Mr. Walsh said (C. R. 
p. 1523): 

“Now, Mr. President, as the Senate is called 
upon to act in the matter to determine for its own 
satisfaction whether the leases are indeed tinc¬ 
tured with fraud and corruption, whether they 
were in fact executed without authoritv of law and 
in violation of the law, it is essential that some one 
should lay before the Senate the facts in relation 
to the matter. I have undertaken the task of doing 
so.” 
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The Senator proceeded to address the Senate in de¬ 
tail and at length regarding the matters to which these 
indictments relate (C. K. 1523-1538). Coming, in the 
course of his address, to that part of the resolution re¬ 
lating to the appointment and the functions of special 
counsel, Senator Walsh said (C. R. 1536-37): 

“Now, that leads me to the portion of the reso¬ 
lution which in effect takes the prosecution con¬ 
templated under the resolution out of the Depart¬ 
ment of Justice. 1 am very glad to note by the 
papers this morning that the Attorney General 
deems it wise, in view of the intimate relations 
which have existed between himself and Secretarv 
Fall, politically and socially, and as members of 
the Cabinet, that some one else should handle the 
matter. I congratulate him upon that determina¬ 
tion. 

“But, Mr. President, I was a little concerned, l 
confess, by a statement which I was advised last 
night was published in what is known as the ‘bull¬ 
dog edition’ of some of the metropolitan news¬ 
papers, which carried a statement purporting to 
emanate from the White House to the effect that 
the litigation would be placed under the control 
and management of Mr. Seymour and Mr. Holland 
of the Department of Justice. * * * We have not 
had any help from the Department of Justice in 
the investigation. # * * T will say to the Senator 
that the resolution which T have proposed provides 
that the President shall appoint, by and with the 
advice and consent of the Senate, counsel to prose¬ 
cute the case. So the nomination will come to the 
Senate, and the Senator will have an opportunity 
then to offer any suggestions or criticisms that 
may occur to him. * * * 

“Mr. Pepper. If the Senator will permit me, I 
had the advantage on Saturday afternoon last of 
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a conference with the President in regard to this 
matter at a time when neither he nor I knew of the 
agreement reached in executive session by the 
committee to which the Senator has today ad¬ 
verted. At that time and long before the announce¬ 
ment appeared in the papers it was definitely de¬ 
cided by the President to make the statement 
which has since appeared, and to retain to repre¬ 
sent the interests of the United States counsel 
who had no relation with the Department of Jus¬ 
tice. 

4 6 1 think it is only proper to advert to that fact 
because it sets at rest the suggestion that the 
President’s statement followed information as to 
the action of the committee, and also the sugges¬ 
tion that there was in contemplation the selection 
of representatives of the Department of Justice to 
conduct the litigation for the United States. 

“Mr. Walsh of Montana. I said, Mr. President, 
that, in my judgment, our duty has not been wholly 
done.” 

Senator Willis of Ohio presented to tlie Senate a 

telegram which the then Attorney General, Mr. H. M. 

Daugherty, had sent to the President and which had 

been delivered on January 27th. In that telegram the 

Attornev General said this to the President: 

* 

“May I again urge the desirability you imme- 
mediately appoint two outstanding lawyers who 
as such shall at once take up all phases of the oil 
leases under investigation of the Senate or others 
and advise you as to the facts and law justifying 
legal proceedings of any kind. * * * I do not de¬ 
sire to be consulted as to whom you shall appoint. 
* * * Their work can be done with or without the 
co-operation of the Department of Justice or any¬ 
body connected therewith as you and they may 
desire.” 
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Thus we see that on January 26, 1924, the President 
of the United States had publicly announced that 
“having been advised by the Department of Justice 
that it is in accord with former precedents, I propose 
to employ special counsel of high rank, drawn from 
both political parties, to bring such actions for the en¬ 
forcement of the law” (Congressional Record, p. 
1520), and the Attorney General by telegram of the 
same day, delivered to the President January 27th, 
urged the desirability of the appointment of two out¬ 
standing lawyers to take up these cases. But Congress 
would have none of this arrangement. We shall see 
that it proceeded to legislate on the subject, to elimi¬ 
nate the Attorney General, the Department of Justice, 
and even the President except where the latter acted 
by and with the advice and consent of the Senate as 
regards the appointment of “any counsel” for these 
cases. Congress was not satisfied to have an assur¬ 
ance from the Attorney General that the work of 
special counsel would be “without the co-operation of 
the Department of Justice or anybody connected 
therewith” in the event the President or the special 
counsel should so desire. The Congress was not sat¬ 
isfied that the President should be left to carry out his 
intention, publicly made known when he said, “I pro¬ 
pose to employ special counsel of high rank, drawn 
from both political parties, to bring such actions for 
the enforcement of the law.” We shall see that the 
Congress of the United States provided for new offi¬ 
cials of the Government, not to be appointed by the 
President, as he in his wisdom had proposed, but to 
be appointed by the President only by and with the 
advice and consent of the Senate; special counsel who 
would have charge and control of the prosecution of 
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all cases arising out of the naval oil reserve trans¬ 
actions, entirely apart from the Department of Jus¬ 
tice, entirely independent of the Attorney General or 
any appointment or direction or control of his, and 
who would carry on the cases which are now at bar. 

Let us proceed to complete our examination of the 
legislative history of the law which applies to the pro¬ 
cedure in this case to the end that what Congress in¬ 
tended on the one hand, and the subsequent violation 
of the law which declared that intention, on the other, 
may appear to a demonstration. 

On January 29, 1924, Senator Lenroot, then Chair¬ 
man of the Public Lands Committee of the Senate, ad¬ 
dressed the Senate for a period of three hours, during 
which time he was frequently interrupted. During 
the course of Senator Lenroot’s address the following 
occurred (C. R., p. 1612): 

“Mr. Lenroot. * ** I am satisfied that the legal 
actions will speedily be brought; that counsel will 
be appointed who will have the confidence of the 
Senate and the country, and that there will be a 
determination of all of the questions both of law 
and of fact upon their merits. 

“Mr. Walsh of Montana. Mr. Presdent, will the 
Senator suffer an interruption there? 

“Mr. Lenroot. Yes. 

“Mr. Walsh of Montana. Did the Senator advise 
the Senate that the appointment would speedily 
be made? 

“Mr. Lenroot. I presume they will be. 

“Mr. Walsh of Montana. Will the resolution 
now under consideration by the Senate, as to which 
all Senators agree, as I understand, in the resolv¬ 
ing part provide that the President shall appoint 
counsel by and with the advice and consent of the 
Senate? Is the Senator advised that the names 
are to be sent to the Senate for confirmation? 
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“Mr. Lenroot. I am not advised as to that, but 
I am assuming that that will be done, and I am 
assuming that this resolution will pass the Senate 
today and very speedily be acted upon by the 
House. Wien I said ‘speedily’ I had in mind the 
selection of counsel being made after the resolu¬ 
tion had gone to the President. 

“Mr. Walsh of Montana. I felt some apprehen¬ 
sion on that score because I read in the press that 
it was the purpose of the President to make the 
appointments before the resolution should be 
passed by the Congress and to enter into the con¬ 
tract without submitting the names of counsel thus 
appointed for confirmation by the Senate. 

“Mr. Lenroot. All I can say to the Senator 
upon that point is that I have no information 
as to any such purpose and I have had no intima¬ 
tion regarding it. 

“Mr. Walsh of Montana. 1 beg to say in this con¬ 
nection that if my apprehensions about the matter 
should be well founded 1 should feel impelled to 
offer an amendment to the appropriation resolu¬ 
tion, which will presently come to us from the 
House, if it has not already been received, to the 
effect that no part of the money shall be used for 
the purpose unless the counsel appointed by the 
President shall be confirmed bv the Senate.” 

We digress to say that the resolution to which Sena¬ 
tor Walsh referred, House /Joint Resolution 160, as we 
shall hereafter see, was subsequently considered by the 

Senate and was in that bodv amended in substance in 

• 

the way which Senator Walsh said he would ask to 
have it amended. 

On January 30, 1924, resolution 54 still being the 
subject, Senator Norris, another member of the Com- 
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mittee on Public Lands, addressed the Senate at 
length, opening his remarks thus (C. R. 1668): 

“Mr. President, the joint resolution which the 
Senate has before it is one providng a direction 
to the President to employ counsel outside of the 
Department of Justice for the purpose of prose¬ 
cuting either criminal or civil irregularities that 
have been developed by the Committee on Public 
Lands and Surveys relating to our naval oil re¬ 
serves.” 


The resolution occupied the exclusive attention of 
the Senate from January 28th to 31st, inclusive. Not 
only is the resolution mandatory, but the mood of the 
Congress was mandatory. Senator Phipps did not 
feel that Congress should depart from its usual cus¬ 
tom of requesting the “Chief Executive to do some¬ 
thing" by peremptorily directing the President as in 
the Walsh draft of the resolution, and therefore of¬ 


fered amendments to strike out the word 


“directed 




in both places in which that word is used in the resolu¬ 
tion and to substitute the word “requested” (C. R. 
p. 1688). But the Senate would have no such change 
and that motion to amend, with all others that were 
made as regards any part of the resolution, was lost. 

On January 31, 1924, Senator Pittman, also a mem¬ 
ber of the Committee which had the so-called oil lease 


investigation in charge, in the course of an extended 
address to the Senate said (C. R. p. 1721): 


“Let me say that this joint resolution of the 
Senator from Montana requires that these attor¬ 
neys be appointed by and with the consent of the 
United States Senate. * * * The President of the 
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United States has attempted to take the initiative 
in this matter. When did he attempt to take the 
initiative? He attempted to take the initiative in 
this matter at a midnight meeting, after all of the 
evidence in this case was practically in, after the 
Senator from Montana had stated upon the floor 
of the Senate, and it was a public record, that he 
intended to demand that special counsel be ap¬ 
pointed and that the Attorney General’s office 
have nothing to do with it. 

“The whole record up to that time shows that 
the President of the United States was dealing 
through the Attorney General’s office. When did 
it occur to him to have special counsel appointed? 
Not until after the Committee on Public Lands 
and Surveys had, in executive session, agreed to 
support the resolution of the Senator from Mon¬ 
tana requiring the President of the United States 
to appoint special counsel. * * * Who is responsible 
for that decision on the part of the President? 
The President knew that this joint resolution of 
the Senator from Montana would pass. He knew 
it would become law. He knew that under that 
joint resolution those names must be submitted 
to the Senate for advice and consent. He knew 
that those men would not be qualified to act in 
this matter until the Senate had confirmed them. 

What was the necessitv for that hastv selection 

• * 

and hasty appointment? * * * 

“When the hearings were going on before the 
Committee on Public Lands and Surveys, even 
after the exposure of this outrageous scandal had 
been made, he did not then utilize his legal power 
to appoint disinterested special counsel. Oh, no. 
He sent up an Assistant Attorney General to sit 
and listen to testimony. He was being advised by 
the Assistant Attorney General as to the weight 
of the evidence and the conclusions to be derived. 

“As I said before, there was nothing in the mind 
of the President with regard to the prosecution of 
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these suits except through the Attorney General’s 
office until the Senator from Montana introduced 
his substitute joint resolution in this body. Not 
until the joint resolution was introduced, which 
would require the appointment of special counsel, 
was there any expression of desire upon the part 
of the President for special counsel, and then it 
was not until the Committee on Public Lands and 
Surveys had agreed to support the joint resolu¬ 
tion of the Senator from Montana that * * * 

the President * * * called the chairman of 
the committee * * * and there came out the 
expression of this splendid desire to employ spe¬ 
cial counsel. 

“ He also knew at the time he employed this 
special counsel, because the joint resolution so 
provided, that such appointments would be null 
unless confirmed by this body. He had no author¬ 
ity to act under the joint resolution. Not only 
that, but he was conscious, undoubtedly he was ad¬ 
vised, because it was the duty of the leader on the 
other side to advise him, that if he attempted to 
ignore and defy the will of this body by under¬ 
taking this prosecution by attorneys who did not 
meet the approval of this body, the Senator from 
Montana and other Senators on this side would 
hold up any appropriation for the employment of 
such special counsel.” 

On January 31, 1924, Senate Joint Resolution 54 
was passed, Yeas 90; Nays 0 (C. R. 1728), and imme¬ 
diately it reached the House it was, on February 1, 
1924, by unanimous consent taken from the Speaker’s 
table and without debate and without amendment unan¬ 
imously passed (C. R. 1812-13). 


66 


2. HOUSE JOINT RESOLUTION 160, THE ACT OF 

FEBRUARY 27, 1924. 

We turn now to House Joint Resolution 160, ap¬ 
proved February 27, 1924, the language and the his¬ 
tory of which law, if anything more was necessary, 
makes ineluctible the conclusion that the Congress of 
the United States expressly intended by this legisla¬ 
tion, first, that “any counsel” appointed thereunder 
should be exclusively authorized to represent the 
United States in the cases which the Legislature con¬ 
templated should be brought, these among them; sec¬ 
ond, that the Congress of the United States expressly 
intended that no counsel not appointed by and with the 
advice and consent of the Senate should be authorized 
to act for the Government in any of these proceedings; 
and third, that the Congress of the United States em¬ 
phatically intended by this legislation to specifically 
exclude the Attornev General and anv and all of his 
assistants, special or regular, from the duty or the 
right to participate in these proceedings. 

House Joint Resolution 160 (the Act of February 
27, 1924) was reported to and considered by the House 
while Senate Joint Resolution 54 was before the 
Senate. 

On January 28, 1924, Mr. Madden, Chairman of the 
Committee on Appropriations, reported, and by unani¬ 
mous consent there was taken up for immediate con¬ 
sideration, that resolution in its original draft reading 
as follows (C. R. p. 1575): 

“House Joint Resolution 160. 

“Whereas the President has made public an¬ 
nouncement that he proposes to employ the neces¬ 
sary legal and other assistance to institute legal 
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proceedings for the purpose of canceling certain 
leases of oil lands in former naval reserves, to 
institute civil suits, where necessary, and to pros¬ 
ecute criminally any person or persons guilty of 
any infraction of the laws of the land in connec¬ 
tion with said leases: Therefore be it 

“Resolved, etc., That there be, and is hereby, 
appropriated, from any moneys in the Treasury 
not otherwise appropriated, the sum of $100,000, 
or so much thereof as may be necessary, to be ex¬ 
pended by the President for the purpose of em¬ 
ploying the necessary attorneys and agents and 
for such other expenses as may be necessary in 
instituting and carrying on any suits or other 
proceedings, either civil or criminal, which he may 
cause to be instituted or which may be instituted, 
or to take any other steps deemed necessary to be 
taken in relation to the cancellation of any leases 
on oil lands in former naval reserves, in the pros¬ 
ecution of any person or persons guilty of any in¬ 
fraction of the laws of the United States in con¬ 
nection with said leases or in any other measures 
which he may take to protect the interests of the 
United States and the people thereof in connection 
therewith. Any counsel employed by the Presi¬ 
dent under the authority of this resolution shall 
have full power and authority to carry on said 
proceedings, any law to the contrary notwith¬ 
standing.’’ 

Hereafter we will find that in the Senate, Resolu¬ 
tion No. 54 having meantime passed both houses, the 
above quoted preamble was stricken out and the last 
sentence of the foregoing was amended by inserting 
after the word “shall’’ the words “be appointed by, 
and with the advice and consent of the Senate and 
shall’’ (C. R. p. 2879). 
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Resolution No. 160 was before the House on the 28th 
of January, on which (late the Chairman of the Com¬ 
mittee reporting it was interrupted and the following 
occurred (C. R. p. 1576): 

“Mr. Madden. * * * We can well afford to 
make this contribution to the cause of justice, for 
it is the cause of justice which is sought to be in¬ 
voked bv the President. * * * 

“Mr. Abernethy. We have a Department of 
Justice, have we not? 

“Mr. Madden. We have. 

“Mr. Abernethv. Whv not use that? 

• • 

“Mr. Madden. I have just explained that the 
money available in the Department of Justice 
could not be used for the purpose for which the 
President wants to use this.” 

Mr. Madden having concluded, the senior Demo¬ 
cratic member of the Appropriations Committee of 
the House, Mr. Byrns of Tennessee, adressed the 
House and after predicting that no member of his 
party on the floor would refuse to vote for the resolu¬ 
tion he was interrupted by Mr. Abernethy and there 
occurred this colloquy (C. R. 1576): 

“Mr. Abernethy. Why does not the Department 
of Justice, as an organized department of the Gov¬ 
ernment, proceed with this prosecution ? Why is 
it necessary for the President of the United States 
to call on Congress for an extra appropriation 
when we have a Department of Justice that could 
do this without any extra appropriation? 

“Mr. Byrns of Tennessee. The onlv reason T 
can give to the gentleman from North Carolina 
is the fact that the President of the United States 
does not seem to be willing to trust the Attorney 
General to prosecute the case. * * * 
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“Mr. Stevenson. 1 have not seen the resolution, 
but I caught from the reading of it that this money 
will be placed to the credit of the Department of 
Justice. 

“Mr. Byrns of Tennessee. No; this money is to 
be placed in the hands of the President. He has 
taken this matter out of the hands of the Attorney 
General and the Department of Justice, and he 
proposes to proceed upon his own account.” 

Mr. Byrnes of South Carolina, a member of the re¬ 
porting committee, in adressing the House, stressed 
the fact that one of the results of this legislation would 
be to remove from the Department of Justice and from 
under the Attorney General of the United States the 
handling of the contemplated prosecutions (C. R. 
1577-8). 

House Resolution 160, at the conclusion of the de¬ 
bate, was passed, in the form above quoted, “Ayes 250, 
Noes 1” (C. R. 1585). 

While Resolution 54 was under debate, Resolution 
160, thus passed by the House on the 28th day of Janu¬ 
ary, reached the Senate, was immediately referred to 
the Committee on Appropriations, and was almost 
immediately, i. e., on January 30, 1924, reported to the 
Senate with amendments. As the Senate was then in 
the midst of its consideration of Resolution No. 54, 
the appropriation resolution was laid aside and Feb¬ 
ruary 21, 1924, Senator Lenroot asked unanimous con¬ 
sent to temporarily lay aside the business then before 
the Senate “for the immediate consideration of House 
Joint Resolution 160.” The unanimous consent was 
granted, the Senate Appropriations Committee’s 
amendments which were, first, to require the advice 
and consent of the Senate to the appointment of “any 


70 


counsel” employed in connection with the cases now at 
bar; and, second, to strike out the House preamble, for 
the obvious reason that that which the preamble re¬ 
cited it was understood the President intended to do, 
the President was now mandatorily directed by law to 
do “with the advice and consent of the Senate.” xVs 
unanimously passed by the Senate on February 21, 
1924 (C. R. p. 2879), and on the next day unanimously 
agreed to by the House without debate (C. R. p. 2976), 
House Joint Resolution 160 (Public Resolution No. 8) 
reads as hereinbefore set forth on pages 19-20 of this 
brief. 


3. THE 1924 LEGISLATION UNNECESSARY AND 
ABSURD IF APPELLANT’S POSITION IS 
RIGHT. 


In the light of the language of the 1924 legislation, 
the unmistakable intent of Congress in the enactment 
of that legislation, the reports made to both houses 
and the contemporaneous history relating to that 
legislation, how can it now be argued that the Attor¬ 
ney General, and special assistants expressly ap¬ 
pointed by him—by him alone, not by the President, 
not by and with the advice and consent of the Senate, 
not with the knowledge of the Senate, not in accord¬ 
ance with applicable legislation but in direct opposi¬ 
tion to the clear language and the unequivocal and 
unmistakable intent of the will of Congress—had law¬ 
ful authority to take “charge and control” of this 
litigation or in any way to “direct,” to “conduct,” 
or “carrv on” the same? 

If the District Attorney and Special Assistants to 
the Attorney General were persons “authorized” to 
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conduct these grand jury proceedings, then not only 
was the legislation of February, 1924, unnecessary, 
but it was absurd. 

4. THE APPOINTMENT AND CONFIRMATION OF 
SPECIAL COUNSEL FOR THESE CASES. 

The President having, complaint to the provisions 
of the joint resolution approved February 8, 1924, sent 
to the Senate the names of Atlee Pomerene and Owen 
J. Roberts for the offices of special counsel of the 
United States in the cases referred to in that resolu¬ 
tion, the Senate, after considerable debate, on Febru¬ 
ary 16, 1924, voted that the Senate would consider in 
open executive session these nominations. There fol¬ 
lowed an extended debate during which it was made 
perfectly plain that by the term “litigation’’ was 
meant 4 ‘the criminal prosecutions” and the civil cases 
to recover the leased Naval Petroleum lands (Congres¬ 
sional Record, p. 2548, and passim). During this de¬ 
bate Senator Dill, a member of the Committee on Pub¬ 
lic Lands and Surveys which had in charge the so- 
called oil lease investigations, addressing the Senate 
said (Congressional Record, p. 2548): 

“Mr. President, in every great lawsuit there 
are two factors. One is the evidence upon which 
the case is built and the other is the attorneys who 
handle the evidence. In this case the importance 
of the attornevs cannot be overestimated from 
the standpoint of public opinion. The Senate, 
through the Committee on Public Lands and Sur¬ 
veys, has unearthed sufficient evidence up to this 
time to cause it to pass by unanimous vote a reso¬ 
lution providing for the employment of attorneys 
outside of the Department of Justice. * * * 
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“I recognize fully, I hope, that ordinarily the 
power of confirmation in the Senate is more or 
less a perfunctory power in most cases and sel¬ 
dom goes further than the consideration of the 
reputation and general ability and character of a 
man. The ordinary appointee of the President 
is selected to carry out his particular policies as 
his agent, and, as such, is purely an administra¬ 
tive officer; but in this case there is a vast dif¬ 
ference. The attorneys in this case will not be 
the representatives of the President to carry out 
his administrative policy. These attorneys are 
not to act under the Attorney General; these at¬ 
torneys are to represent not merely the President, 
but also the Senate and, most of all, the American 
people. 

Senator Reed during an address to the Senate said 
(Congressional Record, p. 2556): 

“When these great disclosures were laid bare, 
* * * it became apparent that there ought to be 
some one outside of the Department of Justice 
to take charge of the litigation which the inves¬ 
tigation clearly showed would be necessary. 

“The Senator from Montana was the author of 
the joint resolution, which is now a law, authoriz¬ 
ing and directing the President of the United 
States to employ legal counsel outside of the De¬ 
partment of Justice to take charge of this mat¬ 
ter.” 

Mr. Walsh, of Montana, in closing a somewhat ex¬ 
tended address made to the Senate Februarv 26, 1924, 
in pointing out that certain questions of law were 
likely to arise, with which the President’s nominees 
were not familiar, said (Congressional Record, p. 
2560): 
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“This predicament was suggested to Mr. 
Roberts, and he ventured the opinion that there 
must be some lawyers in the Department of Jus¬ 
tice who are familiar with that branch of the law. 
Doubtless that is so. There are lawyers in the 
Department of the Interior who, of course, are 
familiar with that branch of the law; but under 
the circumstances of this case are ice to go into 
either of those departments for the purpose of 
yetting legal assistance to carry out the purpose 
of the Congress in relation to these lands? That 
is all I care to say.” 

Mr. Pomerene was confirmed bv the Senate February 
16, 1924 (Record, p. 2566) and Mr. Roberts two days 
later (Record, p. 2640). No additional counsel for 
these cases have been appointed by the President, who 
under the law is alone authorized to appoint “any 
counsel” for them. 

5. APPOINTMENTS MADE BY THE ATTORNEY 
GENERAL FOR THESE CASES. 

On April 17, 1924, the Attorney General of the 
United States appointed Messrs. Pomerene and 
Roberts each “as a special assistant to the Attorney 
General of the United States, under the authority of 
the Department of Justice, to assist” in these very 
cases (R. p. 27) and “in that connection * * * 

specifically directed” Mr. Pomerene and Mr. Roberts 
“to conduct” in these eases “any kind of legal proceed¬ 
ings, civil or criminal, including grand jury proceed¬ 
ings * * * which district attorneys are author¬ 
ized by law to conduct” (R. p. 28.) The Attorney 
General at the same time issued a precisely similar ap¬ 
pointment, and gave like specific directions, to Mr. 
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Oliver E. Pagan, one of the permanently retained 
Special Assistants to the Attorney General in the 
Department of Justice. (K. pp. 44, 27-9). 

When there is recalled- 

(1) The plain language and obvious meaning of the 
Acts of Congress embodied in the resolutions ap¬ 
proved February 8 and 27, 1924; 

(2) The notorious history of that legislation; 

(3) The declarations of its author and of the com¬ 
mittee presenting it to the Senate, that the intention 
was to take “the prosecution contemplated * * * out 
of the Department of Justice”, and to provide “coun 
sel to prosecute the litigation entirely independent and 
without any control over it by the Department of Jus¬ 
tice or the Attorney-General”; 

(4) The author’s explanation to the Senate of “the 
portion of the resolution” which had the “effect” of 
taking “the prosecution contemplated under the reso¬ 
lution out of the Department of Justice; 

(5) The objection voiced to having any assistant in 
that Department connected with these cases; 

(6) The assurance given the Senate almost directly 
from the President that counsel in these cases would 
be persons “who had no relation with the Department 
of Justice” and that there was not in contemplation 
“the selection of representatives of the Department 
of Justice to conduct the litigation for the United 
States”; 

(7) The unanimous insistence of our legislative 
bodies that “any counsel” representing the United 
States in these cases must be appointed by the Presi¬ 
dent and confirmed by the Senate; 

(8) The legislative understanding that “These at¬ 
torneys are not to act under the Attorney-General”; 
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(9) The opposition voiced in the Senate to going 
into the Department of Justice “for the purpose of 
getting legal assistance” in these cases;— 

How is it possible to hold that it was not con¬ 
trary to the law specially enacted for these cases, that 
the Attorney-General should so far take charge there¬ 
of as to appoint a special assistant to himself “under 
the authority of the Department of Justice to assist in 
the trial of” these very cases, and so far take control 
thereof as “in that connection” to “specifically direct” 
that special assistant under that authority “to conduct 
grand jury proceedings” in the cases which 
Congress enacted special legislation to govern! If 
more were needed to emphasize the violation of the leg¬ 
islative intent let it be noted, in the light of the history 
of the governing legislation, that the Assistant Attor- 
nev General directed bv the Attorney-General to con- 
duct and who participated in conducting the grand 
jury proceedings was one who “had been continu¬ 
ously employed in the Department of Justice as a 
Special Assistant to the Attorney-General since August 
1, 1919, and had been an official of that Department 
continuously for many years prior to said last men¬ 
tioned date and” who “is still employed” (R. p. 44). 

With what force is the argument made that the spec- 
cial counsel for the United States, appointed pursuant 
to the provisions of the 1924 resolutions, simply sought 
Mr. Pagan’s aid when we find that he was not ap¬ 
pointed as an aid to them but as an assistant to the 
Attorney-General; that he was not to act under their 
charge and control but “under the authority of the 
Department of Justice”; that he was not simply au¬ 
thorized to do what they should ask or direct but that 
he was “specifically directed” by the Attorney-General 
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4 4 to conduct * * * grand jury proceedings” in 

these very cases (R. p. 28)? 

Counsel for the United States in their brief in this 
Court completely ignore, as was necessary to the mak¬ 
ing of the only argument which that brief presents 
against the judgment below, the capacity in which, and 
the authority, and only authority, under which, Assist¬ 
ant Attorney-General Pagan entered the grand jury 
room and undertook 44 to conduct * * * grand jury pro¬ 
ceedings” which resulted in these indictments. 

6. THE REFERENCE TO THE LEGISLATIVE 
HISTORY JUSTIFIED. 

It is true that where a statute is entirely plain, the 
legislative intent not clothed in ambiguous language, 
clouded in the slightest obscurity, the subject of any 
doubt whatever, but manifest upon the face of the 
paper, then courts to ascertain the legislative intent 
do not have recourse to debates in Congress, express¬ 
ing as they frequently do merely the individual opin¬ 
ions of members as to the motives governing them in 
their votes. But it is entirely appropriate, if there 
is any doubt about the meaning of the legislation, to 
have recourse to the history thereof; or, in any case, 
recourse to the legislative history, and to matters of 
general knowledge, may be had for the purpose of 
confirming that which the law was intended to act 
upon, of seeing the scope and purpose of the legisla¬ 
tion, as distinguished from merely interpreting its 
language or construing its clauses. 

In Holy Trinity Church v. United States , 143 U. S. 
457, the act prohibiting the importation of contract 
labor was sought to be applied to a preacher of the 
Gospel, an alien residing in England, who came to 
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New York under contract to enter into the service of 
the Holy Trinity Church as rector and pastor thereof. 
The act of Congress is quoted on page 458 of 143 U. S. 
The Supreme Court said that the Act of the corpora¬ 
tion, the church, was “within the letter of” the legis¬ 
lation “for the relation of rector to his church is one 
of service, and implies labor on the one side with com¬ 
pensation on the other.” Although the Court found 
the language of the act plainly applicable to the case 
before it, it did not “think Congress intended to de¬ 
nounce with penalties a transaction like that in the 
present case.” The Court held it appropriate, in 
order to ascertain the scope and purpose of the act, 
to examine the title thereof and that “another guide 
to the meaning of the statute is found in the evil 
which it is designed to remedy; and for this the court 
properly looks at contemporaneous events, the situa¬ 
tion as it existed, and as it was pressed upon the at¬ 
tention of the legislative body” (p. 463). “The situa¬ 
tion,” the Supreme Court of the United States con¬ 
tinues, “which called for this statute was briefly but 
fully stated bv Mr. Justice Brown when, as District. 
Judge, he decided the case of United States v . Craig , 
28 Fed. Kep. 795, 798: ‘The motives and history of 
the act are matters of common knowledge.’ ” 

How applicable is the language of the Supreme 
Court to the matter now at bar! Can it be argued that 
the Justices of this Court do not know, as a “matter 
of common knowledge,” the intention of Congress in 
these cases to exclude the Attorney-General, the De¬ 
partment of Justice, and all officers acting thereunder? 

The Supreme Court in the course of its long opinion 
in the Holy Trinity Church case at page 465 said: 
“We find, therefore, that the title of the act, the evil 
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which was intended to be remedied, the circumstances 
surrounding the appeal to Congress, the reports of 
the committee of each house, all concur in affirming 
that the intent of Congress was simply to stay the 
influx of this cheap unskilled labor.” 

It is idle to argue in view of that decision that the 
recourse which we have had here to the legislative his¬ 
tory of the special laws applicable to these cases is not 
justified. 

In United States v. St. Paul, M. & M. Rif. Co., 247; 
U. S. 310, the Supreme Court after examining the 
statute there before it, construing it, and finding that 
its meaning was ascertainable on its face, held that it 
was proper to review “the legislative history of the 
measure” for confirmation of the meaning of the law 
as the court found that meaning on the fact of the act. 
See pages 315-318. In that case it was held that the 
reports of a committee, including the bill as it was 
introduced, changes made in the bill in the course of 
passage, and statements made by the chairman of the 
committee in charge of it, stand upon a different foot¬ 
ing from mere debates in Congress, and may be re¬ 
sorted to under proper qualifications. It was held 
that the remarks made bv members of Congress on the 
floor in that case, and amendments offered by the 
Representative in charge of the bill, in response to an 
objection urged by another member during debate, 
were in the nature of supplementary committee re¬ 
ports and related to matters of common knowledge. 

The Court will recall that in connection with the 
resolutions of February, 1924, there were no written 
or printed reports of committees; the purpose and 
scope and reason for the legislation were explained 
orally on the floor of the Senate and of the House by 
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the author of the legislation and by those in charge 
of it. 

See also Standard Oil Co. v. U. S., 221 U. S. 1; Du¬ 
plex Company v. Deeriny, 254 U. S. 443, and Binns v. 
United States , 194 U. S. 486. In McLean v. United 
States , 226 U. S. 374, it was held that recourse could 
be had to reports of committees to show the motive 
for a legislative enactment and to make the redress 
as complete as Congress intended. To meet the posi¬ 
tion of the Government, under a special statute, in the 
McLean case, the appellant submitted “the purpose 
and words of the statute.” “She asserts,” savs the 
Court in its opinion at page 380, “that the prompting 
of the act was to repair an injustice done to Major 
McLean, and, to support the assertion, she refers to 
the report of the committee of the House of Repre¬ 
sentatives and that of the Senate, Fifty-third Con¬ 
gress. The reference is justified (citations) and gives 
support to the contention,” etc. 

Nowhere in the McLean case did the Court refer to 
the statute as ambiguous on its face. 

We do not consider the acts of February, 1924, doubt¬ 
ful or ambiguous. We do submit that to hold that 
these acts intended to permit officers of the Depart¬ 
ment of Justice to participate in the proceedings, civil 
or criminal, brought in the cases referred to in those 
acts, would be to hold that the Congress of the United 
States was incompetent to frame legislation which 
would effect its manifest purpose. 
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POINT IV. 

THE 1924 LEGISLATION SPECIALLY ENACTED 
TO GOVERN THESE CASES CANNOT BE SO 
CONSTRUED AS TO LIMIT THE “CHARGE 
AND CONTROL” OF COUNSEL THE APPOINT¬ 
MENT OF WHOM IS SPECIALLY DIRECTED 
BY THAT LEGISLATION TO THE FUNCTION 
OF MERELY DIRECTING THE CONDUCT OF 
THE CASES BY OFFICIALS OF THE DEPART 
MENT OF JUSTICE; NOR WAS THE SPECIAL 
ASSISTANT TO THE ATTORNEY-GENERAL 
IN THIS CASE ACTING UNDER THE DIREC¬ 
TIONS, THE AUTHORITY, OR THE CHARGE 
AND CONTROL OF THE SPECIAL COUNSEL 
APPOINTED PURSUANT TO THAT LEGISLA¬ 
TION. 

In appellant’s brief counsel labor to limit the exclu¬ 
sive functions of the Special Counsel to having “charge 
and control” of the oil litigation, in the sense that the 
proceedings therein could be carried on and conducted 
by officers of the Department of Justice under the di¬ 
rection or supervision of the Special Counsel without 
violation of the intent of the law directing the appoint¬ 
ment of the latter. An examination of both the Act of 
February 8 and the Act of February 27, 1924, shows 
this position to be untenable. Indeed, Government 
counsel expressly recognize “the broader language of 
the Resolution of February 27” as regards the duties, 
functions and authority of the special counsel provided 
for these cases (Appellant’s brief, p. 48), though 
throughout the brief they ignore that “broader lan¬ 
guage.” 

Also for the purposes of their argument counsel en¬ 
tirely ignore the only appointment which Mr. Pagan 
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had under which there is any pretense that he was au¬ 
thorized to be present during, and participate in, the 
grand jury proceedings in these cases. Counsel for the 
United States in their brief here expressly admit that 
although “ordinarily, the Attorney-General of the 
United States would be in charge and control of litina¬ 
tion brought on behalf of the United States,’’ “his su¬ 
pervisory powers in this regard” being enumerated 
and defined in various acts of Congress, nevertheless 
as to these cases that power of the Attorney-General, 
they concede, was destroyed by the 1924 legislation 
which expressly required that (we quote the language 
of appellant’s brief) “at all times and places, they,” 
the special counsel, “must direct and control the pro¬ 
ceedings” (Brief, p. 12). But, it is insisted the spe¬ 
cial counsel could have in attendance upon grand jury 
proceedings any number of officers of the Department 
of Justice, “provided always that the former retain 
as here their charge and control of all proceedings” 
(R. p. 14). And this insistence quite obviously goes to 
the length, as it necessarily must, of contending that 
Department of Justice officials were authorized to con¬ 
duct the grand jury proceedings in these cases even 
though their only authority came directly from the 
Attorney-General, even though they were restricted to 
acting “under the authority of the Department of Jus¬ 
tice,” and even though the persons so acting were 
doing so pursuant to specific directions given solely by 
the Attorney-General‘ ‘ to conduct * # * grand jury pro¬ 
ceedings. ’ ’ 

In view of the facts disclosed by the record it is diffi¬ 
cult to comprehend upon what foundation the appel¬ 
lant’s counsel seek to rest the argument made here. 
Perhaps (though this is not stated) it is their theory 
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that the facts which they themselves placed upon rec¬ 
ord in their special traverse are not to be looked to. 
But the facts averred in the pleas in abatement and in 
the traverse were below and are here before the Court. 
The demurrer sustained was to the traverse. 

The appointment of Mr. Pagan by the Attorney-Gen¬ 
eral is entirelv inconsistent with anv idea that he was 

* v 

appointed hy, or under the charge and control of, 
Messrs. Pomerene and Roberts. The appointment made 
bv the Attornev-General not only does not refer to the 
1924 legislation but it is based on the 1906 legislation 
exclusively. It is not possible to read the appointment 
and the directions under which it is claimed Mr. Pagan 
was an authorized person before the grand jury and to 
say that he was there under the charge and control of 
special counsel. It was the Attorney-General of the 
United States who said to Mr. Pagan— 

“You are hereby specially retained as a Special 
Assistant to the Attorney-General of the United 
States, under the authority of the Department of 
Justice, to assist in the trial of the” oil lease 
cases; “and in that connection you are specifically 
directed to conduct * * * any kind of legal 

proceedings, civil or criminal, including grand 
jury proceedings” (R. pp. 44, 278). 

If Mr. Pagan is not by these words appointed by the 
Attorney-General, under the charge and control of the 
Attorney-General, and given his specific directions by 
the Attorney-General, and by no one else, then the 
English language is meant to disguise and not to dis¬ 
close the meaning of its users. 


t 
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CONCLUSION. 

That the action of the Court below in quashing the 
indictment in this case was right and that the judg¬ 
ment should be affirmed is— 

Respectfully submitted, 

Frederic R. Kellogg, 
Joseph J. Cotter, 

William H. Donovan, 
Harold Walker, 

Frank J. Hogan, 

Attorneys for Appellees. 


Washington, October 15, 1925. 
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IN THE 

Court of Appeals, ^District of Columbia 

October Term, 1925. 


No. 4362. 


United States, Appellant , 

v. 

Albert B. Fall, Appellee. 


MOTION FOR REHEARING OR, IN THE ALTER¬ 
NATIVE, MODIFICATION OF OPINION AND 
AFFIRMANCE OF JUDGMENT APPEALED. 


Comes again the appellee, Albert B. Fall, by his at¬ 
torney, and respectfully moves that this Honorable 
Court grant a rehearing and reargument of the above- 
entitled cause; or, in the alternative, modify the opin¬ 
ion heretofore filed herein and affrm the judgment of 
the Supreme Court of the District of Columbia in this 
case. 

The grounds of this motion are the same as those set 
forth in brief of counsel for appellees in cause No. 4363 
and to it, without repetition, this appellee respectfully 
refers and prays that the same be considered in sup¬ 
port of this motion as fully as if set forth herein or ap¬ 
pended hereto. 

Submitted at the City of Washington, District of Co¬ 
lumbia, this 15th day of December, 1925. 

Albert B. Fall, 

By Henry A. Wise, 

His Attorney. 
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IN THE 


(Emtrt of Appeals, Bistrirt of (Eolumbta 

October Term, 1925 


No. 4363 

United States, Appellant , 

v. 

Edward L. Doheny and Edward L. Doheny, Jr. 

Appellees. 

MOTION FOR REHEARING, OR, IN THE ALTER¬ 
NATIVE, MODIFICATION OF OPINION AND 
AFFIRMANCE OF JUDGMENT APPEALED. 

Come again the appellees, Edward L. Doheny and 
Edward L. Doheny, Jr., by their attorney, and respect¬ 
fully move that this Honorable Court grant a rehear¬ 
ing and reargument of the above entitled cause; or, 
in the alternative, modify the opinion heretofore filed 
herein and affirm the judgment of the Supreme Court 
of the District of Columbia in this case. 

The grounds of this motion are set forth in brief of 
counsel appended hereto, which appellees pray be read 
as part hereof. 

Submitted at the City of Washington, District of 
Columbia, this 15th day of December, 1925. 

Edward L. Doheny, 
Edward L. Doheny, Jr. 

By Frank J. Hogan, 

Their Attorney. 
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BRIEF IN SUPPORT OF MOTION FOR 

REHEARING. 

PREFACE AND EXPLANATION. 

The writer of this brief does not believe in unsub¬ 
stantial motions. He has never prior to this day asked 
for a rehearing of any case in his more than twenty 
years of practice at this Court’s bar. He would not 
now seek a reconsideration of the decision in this case 
did he not believe that the opinion discloses that the 
Court overlooked facts in the record which, if given 
effect, would, under the decision announced, require 
an affirmance of the judgment appealed. He does not 
seek a review of the law involved. That was fully 
argued and obviously maturely considered. He ac¬ 
cepts this Court’s conclusions on the law governing 
the case, though he deferentially differs therefrom. 
These legal propositions are not to be dealt with here¬ 
in. But, believing that he can demonstrate that con¬ 
sideration of the facts presented by the record , in the 
light of the law as stated in this Court’s opinion, the 
judgment should be affirmed and not reversed, and be¬ 
lieving, further, that the opinion of the learned Chief 
Justice indicates that facts which were not stressed 
either in briefs or upon oral arguments were over¬ 
looked, the writer very sincerely hopes for an earnest 
consideration of that which is set forth on the pages 
which follow. 

POINTS IN SUPPORT OF MOTION FOR 

REHEARING. 

In the opinion it is said: 

“The provisions of the special acts expressly 
deprive the Attorney General of control over liti- 



3 


gation of this character, and vest the same in the 
Special Counsel.” 

And, says the Court, as the special acts contain no 
express reference to District Attorneys or other au¬ 
thorized law officers of the United States, those acts do 
not— 


“by implication make it unlawful for those offi¬ 
cers to continue in the performance of their usual 
statutory duties, subject, however , to the charge 
and control of the Special Counsel instead of the 
Attorney General in this class of cases. 

Full force and effect is given to the provision 
when the Special Counsel are assured of the 
charge and control over this class of litigation 
without interference by the Attorney General or 
any other authority.” 

Accepting the foregoing as the settled law of this 
case in this Court, we turn to this statement of fact: 

“It is not denied by the plea in abatement that 
the District Attorney and the special assistant to 
the Attorney General appeared before the grand 
jury in this case under the direction, charge and 
control of the Special Counsel. In the proper con¬ 
struction of the plea, the absence of such a denial 
justifies an inference of the fact.” 

With deference, we say that that statement is un¬ 
supported by this record and on the record the “infer¬ 
ence” cannot be justified. 

The record shows that: 

1. The plea in abatement expressly alleges that dur¬ 
ing the grand jury proceedings Pomerene, Roberts 
and Pagan— 
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“were not present as special counsel for the United 
States under the act of Congress of February 8, 
1924 * * * but * * * during the time 
of the said proceedings before the said grand jury 
* * the said Atlee Pomerene, Owen J. 
Roberts, and Oliver E. Pagan were special assist¬ 
ants to the Attorney General of the United States 
* * * and * * * were present before the 
said grand jury * * * solely and exclusively 

in the capacity of special assistants to the Attor¬ 
ney General of the United States; that the said 
Atlee Pomerene, Owen J. Roberts, and 
Oliver E. Pagan did not conduct * * * any 
proceedings before the said grand jury as special 
counsel for the United States * * *, nor did 
they or any of them attend the sessions of the said 
grand jury as aforesaid as special counsel for the 
United States under the said act of Congress, or 
for any other purpose or in any other capacity 
than that of * * * special assistants to the 
Attorney General of the United States as to the 
said Atlee Pomerene, Owen J. Roberts, and Oliver 
E. Pagan; that while present before the said grand 
jury said Atlee Pomerene, Owen J. Roberts, and 
Oliver E. Pagan confined themselves and each of 
them to acting as special assistants to the Attor¬ 
ney General of the United States”; etc. (R., pp. 
6-7). 


We must believe that the foregoing was overlooked 
when this Court said that the plea in abatement did not 
deny that the Special Assistant to the Attorney Gen¬ 
eral and the District Attorney appeared before the 
grand jury under the direction, charge and control of 
the Special Counsel and therefore that an inference of 
that fact was justified. 
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2. The indictment is signed thus (R., p. 6): 

“Peyton Gordon, 

United States Attorney. 

At lee Pomerene, 

Owen J. Roberts, 

Oliver E. Pagan, 

Special Assistants to the Attorney General.” 

Here is the record-showing of the capacity in which 
Messrs. Pomerene and Roberts and Pagan purported 
to act. The Special Counsel themselves in fact recog¬ 
nized the positions which in law they held in the pro¬ 
ceedings resulting in the return of that indictment. 
Their signatures on the indictment conclusively show 
that in the grand jury proceedings they alone pur¬ 
ported to act as Special Assistants to the Attorney 
General “to assist the District Attorney in the dis¬ 
charge of” his “duties” (Sec. 363, R. S. U. S.) Let it 
be noted that in the capacity in which alone, as their 
signatures to the indictment show, they purported to 
act in this case, so far at least as the grand jury pro¬ 
ceedings were concerned, their conduct and their pro¬ 
ceedings were by law under the supervision of the 
Attorney General (Sec. 363, R. S. U. S.). So far from 
it being true “that the District Attorney and the spe¬ 
cial assistant to the Attorney General [Pagan] ap¬ 
peared before the grand jury in this case under the 
direction, charge and control of the Special Counsel,” 
the very indictment shows that Messrs. Pomerene and 
Roberts appeared as assistants to the District Attor¬ 
ney and as the equal of their fellow special assistant, 
Mr. Pagan. 

What follows clinches this. 

But at this point does not the face of the indictment 
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negative, instead of justifying, “an inference of the 
fact” that men who signed that indictment as ap¬ 
pointees under a law which provided that their func¬ 
tion was to “assist” the District Attorney in the per¬ 
formance of his duties (Sec. 303, R. S. U. S.) were in 
charge and control of him who they undertook, by 
their oath of office (R. p. 29) to assist, and of him 
serving as their official equal? 

3. The traverse does not aver that the Special Coun¬ 
sel were in charge and control of the grand jury pro¬ 
ceedings, or of the cases when before the grand jury, 
or of any special assistant to the Attorney General, 
but, on the contrary, avers that Messrs. Roberts and 
Vomerene were Special Counsel for the United States, 
appointed under resolutions of February, 1924, 


“and, together with said Oliver E. Pagan, were 
also duly authorized and qualified special assis¬ 
tants to the Attorney General of the United States, 
specifically authorized to conduct the proceedings 
which resulted in the return of the indictment in 
the above-entitled cause”; 

the traverse then sets out the appointment of Mr. 

Pomerene bv the Attornev General and the authoritv 
• * * 

— i. e., the Attorney General—under which he was 
thus “specifically authorized to conduct the proceed¬ 
ings which resulted in the return of the indictment in 
the above-entitled cause”; the oath of office of Mr. 
Pomerene as Special Assistant to the Attorney Gen¬ 
eral is set forth in full and it is averred that the ap¬ 
pointment and oaths of office of Messrs. Roberts and 
Pagan were, mutatis mutandis, the same as those of 
Mr. Pomerene (R. pp. 27-29). The appointment given 
to and accepted by Messrs. Pomerene and Roberts 
was one under which they were to “assist” in the con- 
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duct, inter alia, of the grand jury proceedings. The 
law under which they were thus appointed as Special 
Assistant Attorneys General specifies that such ap¬ 
pointees are “to assist the District Attorneys in the 
discharge of their duties.” That law provides that 
the Attorney General “ shall have supervision of” the 
“conduct and proceedings” of such appointees. 

As to Pomerene and Roberts the plea in abatement 
alleges that “in the grand jury proceedings resulting 
in the return of the indictment in” this case, they ap¬ 
peared in that capacity. The traverse confirms it. 
Hie signatures on the indictment proves it. 

As to Pagan, the plea in abatement alleges that he 

appeared exclusively as an assistant to the Attorney 

General. The traverse admits it. He could and he 

did derive that status from only one law, and that law 

made him subject to the direction and supervision of 

the Attorney General and no one else. 

%> 

That is the law. 

The conceded record before this Court is that Pagan 
was especially and expressly appointed an assistant to 
the Attorney General for these cases; that he acted 
exclusively (p. 7) under the specific directions and 
authority of the Attorney General (pp. 27-29; 44). We 
repeat, (1) the plea in abatement so alleges; and (2) 
the traverse so admits. 

Those are the facts —alleged, admitted, proved, un¬ 
disputed, conceded! 

How on that record can the Court infer as a fact 
that Mr. Pagan appeared before the grand jury under 
the direction of special counsel when he was there 
alone under the direction of the Attorney General! 
How can the Court infer that Mr. Pagan appeared 
before the grand jury under the charge and control of 
Special Counsel when the only capacity in which he 
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appeared was by law one in which his ‘ 4 conduct and 
proceedings” were under the supervision of the At¬ 
torney General? 

We simply cannot escape the conclusion that this 
state of the record was overlooked, the Court’s atten¬ 
tion being centered on the legal questions involving the 
construction and application of the 1924 legislation. 

Certainly when it is expressly alleged in the plea 
in abatement as a fact that Mr. Pagan appeared before 
the grand jury “solely and exclusively in the capacity 
of special assistant to the Attorney General of the 
United States,” and when it is the law (which need not 
and should not be pleaded) that one acting in that 
capacity must be appointed by and is under the direc¬ 
tion, charge and control of the Attorney General and 
all his “conduct and proceedings” are subject to the 
supervision of the Attorney General (Sec. 363, R. S. 
U. S.), and when it is, further, the law that such an 
appointee can only assist in conducting grand jury 
proceedings “when thereunto specifically directed by 
the Attorney General” (Act of June 30, 1906, 4 Fed. 
Stat. Ann. 2d Ed., p. 774) and not by Special Counsel, 
it cannot be held that the pleader must allege the bald 
conclusion of law involved in a mere denial that the 
special assistant—who appeared exclusively under the 
specific directions of the Attorney General—appeared 
under the direction of the Special Counsel. Certainly 
this Court will not hold in this case that conclusions 
of law—not facts—should be pleaded. 

We have shown that the plea in abatement expressly 
charged that Pagan appeared before the grand jury, 
and took part in the conduct of its proceedings, solely 
and exclusively in his capacity as a special assistant to 
the Attorney General, appointed to assist the District 
Attorney, and under the authority (that is to say, the 
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charge and control) of the Attorney General. This 
the traverse did not deny hut did admit. 

Moreover, as we have seen, the plea in abatement 
not only negatived any idea that Messrs. Pomerene 
and Roberts were before the grand jury in charge and 
control, for the Government, of the conduct of the 
proceedings, but the plea alleged, and the indictment 
shows, that they were there solely and exclusively in 
their capacity as Special Assistants to the Attorney 
General; and the traverse, while referring to their 
appointments as Special Counsel, clearly based their 
right to be before the grand jury upon their appoint¬ 
ment as Special Assistants to the Attorney General 
‘‘ specifically authorized” by the Attorney General 44 to 
conduct proceedings which resulted in the return of 
the indictment.” 

4. Mr. Pagan was appointed specifically for this 
case. Messrs. Pomerene and Roberts, it is true, were, 
as the traverse avers, duly appointed Special Counsel 
under the Act of February 8, 1924, nevertheless, in the 
capacity in which the indictment shows and the plea in 
abatement charges they appeared before the grand 
jury, were appointed by the Attorney General Special 
Assistants specifically for this case. The only authority 
for these appointments is Section 363, R. S. U. S., 
whereby “the Attorney General” is authorized to 
employ such attorneys as he may think necessary “to 
assist the District Attorneys in the discharge of their 
duties,” and which further provides that the Attorney 
General “shall have supervision of” the “conduct and 
proceedings” of “such Assistant Attorneys.” The only 
authority for the appearance of such assistants before 
grand juries is the Act of June 30, 1906, “when there¬ 
unto specifically directed by the Attorney General.” 

So, therefore, we find that as a matter of law the 
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province of Pomerene and Roberts, as well as Pagan, 
in their capacities as Special Assistants to the Attor¬ 
ney General, was to assist the District Attorney; and 
as a matter of fact we find it charged in the plea in 
abatement and shown (as to Messrs. Pomerene and 
Roberts) by the signatures on the indictment that this, 
and this only, was the capacity in which they acted in 
these proceedings. As regards Mr. Pagan, the ca¬ 
pacity in which he exclusively appeared is (a) alleged 
in the plea in abatement (R. pp. fi-7); (b) admitted in 
the traverse (R. pp. 27, 29); (c) stipulated by appel¬ 
lant and appellees (R. p. 44); (d) shown on the indict¬ 
ment (R. p. (i). And in that capacity he was under 
the direction, charge and control of the Attorney Gen¬ 
eral, whom this Court has found as matter of law 
was unauthorized to have control of or interfere with 
the proceedings in this case. 

5. If more is needed, it is but necessarv to turn to 
the record to find the first time when Special Counsel 
acted as such in the proceedings below: 

(1) June 30, 1924, as already shown, they signed the 
indictment exclusively in their capacity as “Special 
Assistants to the Attorney General” (R. p. 6); 

(2) July 12, 1924, they signed motions to strike the 
pleas exclusively in their capacity as Special Assis¬ 
tants to the Attorney General (R. p. 11), and again in¬ 
dicated that the District Attorney teas (as under the 
law lie is when he and special assistants are before 
grand juries) in direct charge and control. 

[Note: In view of the inference of fact which the 
opinion states, we ask the Court’s attention to page 11 
of the record. Does the Court infer from the way the 
Government’s motions in this case are signed that the 
District Attorney was “under the direction, charge 
and control of Special Counsel,” or does the Court not 
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infer —what we submit is entirely clear—that Pome- 
rene and Roberts themselves were acting in all pro¬ 
ceedings in this case up to that time under their ap¬ 
pointment to assist the District Attorney?] 

(3) August 14, 1924, they again signed motions to 
• strike the additional pleas exclusively in their capac¬ 
ity as Special Assistants (R. pp. 26-27), and again 
indicated the fact that they appeared in the proceed¬ 
ings to “assist the District Attorney in the discharge 
of his duties / 9 

And— 

(4) December 19, 1924—six months after the grand 
jury proceedings —for the first time do we find the 
Special Counsel appearing in this case as such (R., p. 
30). 

That is the record. 

The reasons for our belief that the state of the 
lecord now specifically called to the Courts attention 
on the foregoing pages was overlooked by the Court 
are, first, the opinion as above quoted; and, second, the 
fact that in the former presentation of this case to the 
Court we stressed (a) the construction and application 
of the statute, rather than the facts, and (b) Mr. 
Pagan’s appearance before the grand jury, rather 
than the appearance, in the capacities in which they 
did appear, of Messrs. Roberts, Pomerene and Pagan. 
We felt so confident of the construction which we 
placed upon the law, in the light of what we believed 
to be the clear intention manifested by Congress as 
shown in the committee reports and debates in the 
Senate, that we believed it only necessary to empha¬ 
size the appearance before the grand jury of Mr. 
Pagan and his participation in the proceedings under 
authority from the Attorney General. 
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The Real Truth of This Case. 

The argument that the Special Counsel were in 
charge and control, and that Pagan and Gordon were 
merely their assistants acting under their direction, 
was a palpable afterthought. Upon reflection the real 
situation will appear perfectly clear. It is this: The 
Special Counsel had no confidence in the constitution¬ 
ality of the Act of February 28, 1924, under which 
they were first appointed and under which the chief 
Executive officer of the Government was peremptorily 
directed to institute litigation in cases for which, if the 
United States had any right to maintain civil suits or 
justification for criminal prosecutions, there were am¬ 
ple existing laws. Special Counsel undoubtedly be¬ 
lieved that the constitutionality of the 1924 legislation 
would be attacked and indictments procured in any 
proceedings conducted under their charge and control, 
under the authority of that special legislation, might 
be vitiated. For the purposes of the grand jury pro¬ 
ceedings y therefore, they sought, obtained and accepted 
appointments as Special Assistants to the Attorney 
General, to assist the District Attorney in the presenta¬ 
tion of this case before the grand jury, and sought and 
acted under their appointment as “duly authorized 
and qualified Special Assistants to the Attorney Gen¬ 
eral of the United States, specifically authorized to 
conduct the proceedings which resulted in the return of 
the indictment in the above-entitled cause” (R., p 27) 
—mark you, specifically authorized BY THE ATTOR¬ 
NEY GENERAL OF THE UNITED STATES to con¬ 
duct the proceedings which resulted in the return of 
this indictment. 

We have high authority for asserting that the pre¬ 
ceding paragraph hereof states the true situation. 

We quote that authority: 
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In addressing the Court below on the hearing of the 
pleas in abatement, the traverses and demurrers, Mr. 
Roberts said: 

“Let me say this, may it please your Honor, 
which is at least an explanation, whatever its legal 
bearing is. News was brought to Special Counsel 
that this Act of February 8, 1924, was thought to 
be unconstitutional; that it appointed a special 
prosecutor for special cases; that it was class leg¬ 
islation, and unconstitutional for other reasons. 
As a matter of precaution, Senator Pomerene and 
I took also appointments as Special Assistants to 
the Attorney General. 

“Now, if we had not done that, I can see the 
scene in this court room today. We would have 
been met with the allegation that this Act of Feb¬ 
ruary 8, 1924, was not sufficient to clothe us with 
power to go before grand juries, or if it attempted 
to do so, it attempted to create a special class of 
prosecutors for particular cases, and was there¬ 
fore unconstitutional and unlawful.’’ (Report of 
oral arguments, p. 271.) 

In the Government brief, filed in the Court below, 
in opposition to the pleas in abatement, it was said: 

“In proceedings leading to these indictments 
had before a grand jury, the District Attorney 
participated. Atlee Pomerene and Owen J. 
Roberts having been duly appointed 
as Special Counsel, also participated in said pro¬ 
ceedings. Prior to the institution of the grand 
jury proceedings said Pomerene, said Roberts, and 
Oliver E. Pagan were duly appointed and qualified 
as Special Assistants to the Attorney General 
for this grand jury proceeding , and in strict ac¬ 
cordance with the act of Congress on the subject. 

[Act of June 30,1906.] 

“ * * * Congress passed the Act of Febru¬ 
ary 8, 1924. # * * the act does not forbid the 
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Department of Justice or the duly authorized dis¬ 
trict attorneys and special assistants to the At¬ 
torney General from initiating proceedings for 
any crimes which may be embraced within the 
terms of the Act of February 8, 1924. * * 

it is perfectly clear that without the provision of 
the act the special counsel appointed pursuant to 
it could not appear before grand juries without 
obtaining an appointment as special assistants to 
the Attorney General. * * * So far as this 

case is concerned we may lay on one side the ques¬ 
tion whether this provision of the Act of February 
8,1924, is constitutional. That question has fallen 
out of the case because every person who has ap¬ 
peared before the grand jury in this case admit¬ 
tedly held an appointment as a constitutional of¬ 
ficer , entirely apart from the Act of February 8, 
1924. * * * If out of an excess of caution 

special counsel were appointed special assistants 
to the Attorney General also, such appointments 
certainly cannot disqualify them as special coun¬ 
sel or invalidate the proceedings before the grand 
jury.” 

i 

Note the inconsistency between part of the above 
and what appears on page 14 of the Government’s 
brief tiled in this Court. In the above the learned 
counsel for the Government assert that the District 
Attorney and Special Assistants could have initiated 
grand jury proceedings in this case. In their brief 
here they assert that they could not have initiated such 
proceedings. 

In the Government’s brief in this Court we find it 
stated (p. 15): 

‘‘Special counsel were not to be required to 
apply to the Attorney General of the United States 
for an appointment as Special Assistants. 
Through an excess of caution, such an appoint¬ 
ment was sought and obtained.” 
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The position of Special Counsel was this: If we had 
attacked their right to be present at the grand jury 
proceedings on the ground that the legislation of 1924 
was unconstitutional and therefore there was no law 
authorizing their presence, they would have answered, 
“We were not there in charge and control or under 
that legislation, we were there pursuant to an appoint¬ 
ment by, under the authority and by direction of, the 
Attorney General of the United States, and were un¬ 
der his supervision and there is ample authority of 
law for that.’ , On the other hand, when we attack 
their being there as Special Assistants to the Attorney 
General, and base our attack on the 1924 legislation, 
they answer “We were there as Special Counsel and 
in charge and control of the proceedings, and we were 
not there as Special Assistants to the Attorney General 
although we plead that we were there in that capac¬ 
ity.” And tliev further answer that this Court should 
infer as a fact that “We were in charge and control, 
not merely assistants, drawing that inference from the 
fact that we pleaded that we were there as assistants!” 

If Special Counsel were before the grand jury in 
charge and control, as this Court says it infers to be 
the fact, then why the “excess of caution,” and why 
the appointment of them as Special Assistants to the 
Attorney General to assist the District Attorney in 
conducting these grand jury proceedings! If they 
were in charge and control why did they set out in 
their traverse their appointment by the Attorney Gen¬ 
eral as Assistants and allege that they were specifically 
directed by the Attorney General to conduct these very 
proceedings? 

So far from asserting that they were in charge and 
control of the proceedings the Special Counsel, after a 
mere allegation of the fact that they were such, pleaded 
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that ‘ 4 together with said Oliver E. Pagan” they i ‘were 
also duly authorized and qualified Special Assistants 
to the Attorney General of the United States, speci- 
ficially authorized”— i. e specifically authorized by 
the Attorney General—“to conduct the proceedings 
which resulted in the return of the indictment in the 
above entitled cause”. 

These are not our words, but the words of a plead¬ 
ing signed by the Special Counsel. 

“Duly authorized and qualified Special Assistants to 
the Attorney General”! 

How can it be held that “assistants” were in charge 
and control of their chief or of another of his ap¬ 
pointees whose rank was equal to and identical with 
theirs ? 

“Specifically authorized” by the Attorney General 
“to conduct the proceedings which resulted in the re¬ 
turn of the indictment in” this case! 

How can it be held that those who plead that they 
were specifically authorized by the Attorney General to 
conduct these proceedings were not acting under that 
authorization but were in control, independent of the 
Attorney General and of his appointees? 

Aye, more, how can it be held that they were in 
charge and control of the Attorney General and his 
appointees, when they plead that they were acting 
under his appointment, under his direction, under his 
authority, and had qualified under a law which ex¬ 
pressly provided that those holding such appointments 
and so qualifying shall conduct themselves under his 
supervision? 

The facts refute the claim. 

When we turn (R. pp. 27-29) to the appointments 
and oaths of office pleaded, we find that Messrs. Pome- 
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rene and Roberts were duly appointed, authorized, and 
qualified, “to assist” in conducting “grand jury pro¬ 
ceedings,” and when we turn further to their own sig¬ 
natures to the indictment we find that in that capacity 
and that alone did they purport to act. 

How can it be held —on that record —that Messrs. 
Pomerene and Roberts did not undertake to act under 
an appointment “to assist,” and were not there to as¬ 
sist but were there in charge and control of the official, 
i. e., the District Attorney, whom they took an oath of 
office to “assist”? 

Is an assistant in charge and control of himself and 
his fellow assistants, or are assistants acting under 
the charge and control of him whom they assist? 

The only answers that can be given the foregoing 
questions destroy the position which the Government, 
to meet the exigencies of this case in this Court, has 
thus far succeeded in having this Court uphold by 
indulging in the inference that there existed as a fact 
the very thing which was not a fact. 

Questions Presented by the Foregoing and by 

the Record. 

If as this Court “infers” to be the “fact” the Spe¬ 
cial Counsel were before this grand jury in charge and 
control of the proceedings and of the attorneys there 
appearing for the Government— 

1. Why did they accept an appointment from the 
Attorney General to assist in conducting those pro¬ 
ceedings? 

2. Why did they act (as they have sworn they did) 
under the specific direction of the Attorney General 
to conduct the proceedings which resulted in the re¬ 
turn of this indictment? 
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3. Why did they evidence the capacity in which 
they appeared—not that of Special Counsel in charge 
and control but that of Special Assistants to the At¬ 
torney General, under his appointment and supervi¬ 
sion, to assist the District Attorney—on the indict¬ 
ment itself? 

4. Why did they qualify by oath of office as As¬ 
sistants to the Attorney General under an appointment 
by which they were specifically authorized to conduct 
these proceedings under his supervision? 

5. Why did they plead their appointment from the 
Attorney General as authority for their presence be¬ 
fore the grand jury and as a defense to the pleas in 
abatement? 

6. Why did they plead that they were specifically 
authorized by the Attorney General to conduct these 
grand jury proceedings? 

7. Why did they not plead some fact showing that 
they were acting simply as Special Counsel asserting 
charge and control, and really being in charge and 
control, instead of, as is the truth, acting so far as the 
grand jury proceedings were concerned, simply as ap¬ 
pointees of the Attorney General and under his direc¬ 
tion? 

8. How can this Court draw the “inference” that 
“in fact” Special Counsel, as such, were in charge and 
control of these proceedings and of the Attorney Gen¬ 
eral’s appointees—of which they were two—upon a 
record which affords but one answer to the foregoing 
inquiries? 

Conclusion. 

Accepting as settled law in this Court (1) that the 
special acts of February 8 and 27, 1924, are limited to 
placing Special Counsel in charge and control of the 
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cases of which this is one; (2) that the Attorney Gen¬ 
eral and his appointees were not by that law excluded 
from taking part in the conduct of proceedings, in¬ 
cluding grand jury proceedings, in the cases covered 
by the special legislation, provided they did so under 
the charge and control of Special Counsel; (3) that it 
can be said, in the face of legislative history, that the 
Congress did not intend to exclude from these cases 
the Attorney General or officials of the Department of 
Justice owing their appointments to him; accepting, 
we say, these propositions of law as settled, we never¬ 
theless insist as matter of fact, shown to a demonstra¬ 
tion bv the contents of this record to which this Court’s 
attention is now specifically directed, that— 

1. The Special Counsel did not have charge and con¬ 
trol of the grand jury proceedings resulting in the 
return of this indictment; 

2. They did not pretend to retain and exercise 
charge and control thereof; 

3. On the contrary, they voluntarily relinquished 
charge and control; 

4. They voluntarily accepted the charge and control 
of the Attornev General; 

5. They qualified under an appointment given to 
them by the Attorney General, under the direction of 
the Department of Justice, for these proceedings; 

(i. They themselves have pleaded that they had spe¬ 
cific authority from the Attorney General to conduct 
the grand jury proceedings which resulted in this in¬ 
dictment ; 

7. They accepted the aforesaid appointment under 
a law which made them Assistants to the District At¬ 
torney ; 

8. Under that appointment they were by the express 
mandate of the law—just as was their fellow Assistant 
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Attorney General, Mr. Pagan—under the supervision 
of the Attorney General; 

9. They evidenced that they served in that capacity, 
and in that alone—as did Mr. Pagan—by their own 
signatures, and the official capacity in which they 
signed, on the very face of the indictment and on every 
motion filed for the Government over a period of 
months; 

10. The plea in abatement did deny that they were 
in charge and control; 

11. The indictment itself furnishes evidence of the 
truth of that denial; 

12. The Government did not even try to overcome 
that denial and did not aver or attempt to aver that 
Special Counsel were in charge and control of the 
proceedings and in charge and control of Assistant 
Attorney General Pagan; and 

13. On that record it cannot be said, as the opinion 
here has said, that in the absence of denial the fact 
that the Special Counsel were in charge and control 
must be inferred. 

Earnestly, very, very earnestly, we say that this 
Court should not infer as a fact that which a careful 
examination of this record shows is not a fact—is not 
the truth. 

Wherefore it is submitted that a rehearing should 
be granted or the opinion heretofore rendered modified 
and the judgment of the Supreme Court of the District 
of Columbia affirmed. 

Respectfully, 

Frank J. Hogan, 

Attorney for Edward L. Doheny and 

Edward L. Doheny , Jr. 

Washington, D. C., 

December 15, 1925. 



